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5. Dratnage, abandoned walls, sinkholes as contaminant sonrses
6. Latdd applisad sol{d/hazardous wastes.

My tulm explaioad the aoducat jon programs o detall,

Motion was made by Charlotte Hohr to approve a contract with towa State
Unfversity tor Yocational noad Agrilcaltural bkducation Programs as presentad.
Sevonded by Catheryine Dunn.  Motion carn bod ananimously .

CONTEACT -- DEVELOIMENT OF GROUNDWALER EDUCATION MAIERIALS FOR JUNIOR HIGH
SCLENGT

Stan Kalin, Division Admintstrator, Administiative Services Division, preseataod
the followlug {tem.

It I8 recommended that the Commission authorize the department tao contiact
with six educators to develop groundwater sducation materials for junior high
scivnce.  These ipdividual contiacts and a 28 -F agreement with the Department
of Fducation (DE)Y wiil teplare a DE contract epproved by the EPC in April. As
the DE contract was finalized, 1t was found that, due to the summer absence nof
key DE peraoanel, it w. 1ld be more effective and efiici=ant for the DNR Lo
contract yith individual  edacators, vathar than ihe DE  countract with
individuals. There will be no change in the total asmount of money for this
project.  The six educators include: Sharon Johinson, Webhstar City; Joe Hoore,
luana; Don Parschau, Bes Molnes; Ken Thompson, Marshalltown; Jack Troeger,
Ames; and Jan Wehlert, lowa City.

Discussion took place regarding program coordination,

Mol {on was made by Cathetine Dunn to approve a contract for Development of
Groundwater FKducation Materials for Ju.lor Nigh Science as  presented.
Seconded by Dunna lammitt. Hottion carcied unanimously.

RANKING OF PROFOSALS UNBER SOLID WASTE GRANTS PROGRAM

Teresa Hay, Division Administrator, Waste Management Authority Division,
presanted the following {tem.

The Waste Management Authority Division, along with a selection committee
composed of a member from the Environmental Protection Division and the Energy
and Geolo,ical Resources Nivision have ranked the proposals submitted under
the Solid Waste Grant Progrsm. The ranking is subject to approval from the
Energy Fund Disbursement Council. When negotiated, all contracts over $25,000
are nubject to approval by the Commission.

A copy of the ranked proposals {s attached.
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The heasirfogs were heavily attemded by tadividusnls  associated with the

ag-chamical industry. Thesae poople tuendad to suppt state aioptlon of
faderal dylukiog watwer standards tor the protecticon of anblent groundwatar
when taderal astandasds wers  developed. Wiitian «omments  oveilwhelmingly

sapport the 1dea of thae atale not adopting standards and toonsing tts
attent {on on preventlon of contaminat lon, at leaat unt il {t can br shown that
Lhism approach will not work.

Thare appeared to ba a slgntflcant amount of confusion over the use of terms
fn bouth the hearfngs and the writien comments. As an example, many people
sald that they favored "high standards.”  Tne context of their comments would
tend to lead us to belfeve that they wero tn favor of a "high standard of
protection: and not In tavor of allowing a large amount of Jontamination. As
a 1esult of this confuston, we are exploring the pousibility of preparing a
wiftten guestionnaire that would lrarly define the terms amd rogquest thae
tespondent to specif, thalr position on standards glven those definitions. We
would send this questionnalre 1o all of the paople who attended the baarvings
and those who provided written comments so that we can varify that we
understand thelr position on the i{ssue of standards.

Mr. Combs stataed that the questionpnalre will be seant ont, and complliation of
answera raviewad, over the summer, This iafoimation along with written
comments will be used to prepare the report for the General Assembly.

Discussion followed i1egarding geographic loecation of comments being recefved,
and attendance at the maatings.

Thig was an informatjoral item; no aclion was required.
AFPOINTHENT -- CARL CARLSON, DEPARTMENT OF AGRICULTURE ANU LAND STLWARDSHIP

Allan Stokes stated that, at thes last Commiasion meeting, the Commission
expressed iutarest In the bhio-tech/blo-genatic research process, and he then
tntroducead Carl Carlmon to addresas thir subjact.

Mr. Carl Carlson, State Entomologist with the Depariment of Agriculture and
Land Stewardship (DALS), addressed the Commission giving a history and outline
of the program and its regulatory aspects. He discussed in detaill]l the process
being used and the ceutions being exercised to prevent accidents. Mr. Carlson
statad that DALS Is tha lead agency in the state for thim project. He addad
that there {s an advisory committee to represent other interested satate
agenclas {[NR, DPH, DED} and the academic community. This advisory committeae
will primarily review application requasts, release material to the fleld, and
provide Informatinn to the federal agencies as requested. One application has
been completed regaraing genetically altered tobacco plants, and another is
presently being reviewed. The theory is to reduce chemicals and pesticide use
in plants.

Keith Uhl inquired as to whather there is any danger involved in thia process.

Mr. Carlson stated that they do not know, at this point, 1f there are any
dangers involved, but in the tobacco project thers was no danger present.



Hotion was made by Nancylewe Slabetunann to approve Motice of lotended Actjon--

Chapters 20, 27, 26 aud 78, Revisions Lo Alr Quality Rules (I'M_ ). Seconded
\ 10

by Clavk Yemagor Mot lon cary led unanimounly

PROPUSED CONTESTEDR CASE DECISION -- LLOLISE REESE {Continued)

Mike Maurphy stated thet the Dommisas{ion has the opportunity to review thin case
on thefr own mo.lon Jod that wach party also has the opportunity to apgosal,
Mr. Murphy atatad that there hag been an spplication tor rehoaring filed

Mike hurphy stated that Lhe atitoiney tor Mis. Heeae contended that the hearing
otflcar er1ed In the vonclusions, and staff responded that o wmatters have
baen praranted for the record and that a2t is 1really A mattar for appeal rather
than 1ehearing.

The Sommission took no action; thia has the effect of upbulding the heacing
ofticer s decision unlass there {+ an appeal.

STATE REVOLVING FUND

Allan Stokes, Division Administiator, Enviiumental FProtection Bivision,
presented the following item.

A teport will be presentad on the status of tiie development of satate riules for
Implement ing the revolviag find Lo utlitize fedaral grany fuunds anticipated to
be avallable In fiscal 1989, A schedule =snowing projacrted activities
nacessary to implement the program will be incinded. A teport by a
reproesentst ive of the lowa Fiuance Authority 1s also nxpected.

Mr. Stokes stated that Congress, In creating the State Revolving Fund (SRF),
waa trying Lo provide for some type of perpetual loan fuad to replace the old
traditlonal grant program to assisat in constructing sewage treatmant plants.
FPA wil]l give mtates (who qualify) a letter of credit to draw down on. We
muat €irst use the monies to make loans to address any unmet needs fn terms of
compliance with the .July 1, 1988 date. Mr. Stokes explained the term
"equivalency" in dealing with these funds. lle stated that furds totaling the
federal contribution to the SRF must be loaned to projects which maet ctie
cited grant requiremnsnts. Monies over and above that do not have to mmst the
requirements. lowever, most states are going to deal with all monies in the
4ama fashion, rathar than keep them separatm., Mr. Stokes distributed a copy

of the 16 provisiona that will have to be reviewed, addresssd, and met under
the loan program

Mr. Stokes mtated that the department will nead to do the following in a very
short period of time: 1) enter into an operating agreement with the EPA;
2) develop 4an intended ume plan; and 3) document appropriate legislative
authority and show appropriaste use and mechanisms to operate the program.

Mr. Stokes emphasmized that it Jm critical to get our foot in the door in FYB89
te provide better opportunity for the departmeni to receive future monies.
Mr. S5tokes almo distributed a copy of the Iowa SRF Rules General Outline along

with a Projected Davelopwent Schedule with completion proposed by February,
1989.
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Numbers in Parsntheses Represent Reports for the Seme Pariod in Fiscal Year 1987

Substance Typs Moda
Nand}ing D ]
Total # of{Petroleum] Agri. |Other Chemicals| and Highway RR
Honth|lncidents | Product |Chemical|and Bubstances |Storage |Pipeline|incident]Incident |Fire|Other
Oct &9 &7 ] 18 53 1 0 | 1 -12 ':‘““*
Nov 48 b 1] 3 1¢ 37 0 & 1] i [.]
Dec 46 b1 3 7 » 1 2 [+ 4] &
Jan 54 43 & 7 43 1 s ! 1 2
Fab 51 3 2 19 7 1 9 3 1 0
Mar 67 41 10 16 49 1 11 2 0 4
Apr |130 58 50 22 85 0 13 2 z |5
Hay " (74) 39 (24) |42 (29, 18 (23) 48 (29) 0 (0) 42 (24) 2 (2) 1(6) |6 (1)
Total # of
Incidents Per
Fleld Office ol 0 03 04 03 06
This Period 20 12 10 17 22 18
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ENV FRONMENTAL FROTECTION COMMISSTON

1TEM 5- DS TON

LUWA STATE UNIVERSTTY CONTRACT FOR VOUAT ONAL ARD AGRKICULE YURAL I'GUCAYION
PRUGKAMS .

The Depatvment requests approval Lo ent 2t doto a contract with 53U ro
develop evducativnal waierfale and provide fa-service Lratuing on drouvndwaler
to Iowa vocational agriculture teachers. The $32,8B65 contract would be pafd
[or from the ull overchatge avcount of the Croundwater tund.  sublects to be
vuveled to the program are as tollows:

1. wylfiogeology

2. Agriculiure aod urban use of nftrogen fertillzer and pesticides
3. Underground tanks and pipelioes

4, Hazavrdous substance handling «nd storage

5. Drainuge, abandoned wells, sinkholes as contaminant soeurces.

6. Land applied soltd/hacurdous wastes.
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Honorable L. J. Thompson
City Hall
Wapello, lowa 52653

Re: Request for Equivalent to secondary for City of wWwapello Wastewater
Treatment Plant

"ear Mavor Thompsons

The Department has determined that the City's wastewator treat-
mant piant is not eligible for equivalent to asecondary effluent
limits as per Department Rule 567-62.2(3) Iowa Administrative
Code (I.A.C.),

The staff reviewed the City's application and supporting documern-
tation submitted during the April 21, 1948 meeting and arrived at
this conclusion for the following reasons:

Proper operation of the facility as per Rule 567-62.3(3) “a“
was not evident, because the existing design does not permit
the facility to be operated as a controlled discharge lagoon,
with spring and/or fall discharges, due to itg limited stor-
age capacity. The lagoon has been operated as a continucus
discharge facility except for short times when storage was
accomplinhed,

Also the required monitoring listed in the NPDES permit was
not always carried out as specified. The permit requires that
discharge sampling begin on the third day after discharge is
initiated. Also weekly sampling of the discharge is required.
Several of the nmonthly operating reports submitted by the
City indicate that thesge requirements were not met.

The facility operating as a continuous Jdischarge lagoon can-
not meet Rule 56 7-62.3(3)"e¢" in that it received hydraulic
and organic loads prevented it from consistently complying
with equivalent to secondary 1limits contained in Rule
567-62.3(3)"f". An examination of 37 months of data resveals
that the average design flow of 0.415 million galions per day
was exceeded ¢ times and the average design organic load of
370 pounds biological oxygen demand was exceeded 10 times.

WALLACE STATE OFFICE BUILDING / DES MOINES, IOWA 30319 /.15 281.5148



ceaded freguently. The asvecage monthly design flow OF 415,000
gallons per day was exceeded 6 out of 37 months, Values
where flow exceed design 1anged reom 419,000 ¢ 640,000 qal-
lons per day The averaye monthly Jesign organic Jlouad of 370
l1bs BOD per day was eaceeded 10 cut of 3) months. Values that
exceeded the design BOD louad r1anged from 372 to 1024 'bs BOD
per day.

3. The facility had 3 violations of the 45 mg BODS/L  2quivasent
Lo sSeconddty limit Or was in cuompilance 91.9% of the time.
This doves not meet the hearing officer's dJdetermination that
consistent compliance means 95% of the time.

4., The tacility had 2 vioclaticas of the 80 mg 'I'SS/L eguivalent
to secondary limit or was in compliance 94.6% or 3I5% of the
time. This meets the necering officer's determination of cun-
gistent compliance,

Summary:

1. The facility cannot consistentiy meet sctandacd secondary
effiuent limitations.

2. The facility 18 not properly operated in that it cannot be
operateéed as a controlled discharye lagoon with spring and/or
fall discharyes. The facility has had long periods of contin-
uous discharges. Also the design storage capacity is limitzd
to 36.2 days at design flow. The City did not monitour the
facility a8 reguired by the NPDES permit, rule
567-62.3(3)"a" requiies proper coperation and maintenance,

3. The facility did not always provide sgignificant kiological
treatment of BUD as requi 2d by vule 567-62.3(3)"c". The per-
cent BOD removal was less than 65% for three montns out of 37
examined, Special consideration may be given due to the com-
bined sewer system per rule %67-62.3(2)"d". A decision by
senior staff is needed to grant a relaxation from this vre-
quirement.

4. The flows to the facility exceeded the design flow limit 6
out of 37 months examined. The design BOD load to the facil-
ity was exceeded 10 wonths out of the 317 months examined. The
facility did not achieve ccnsistent compliance with the
equivalent to secondary limitation of 45 mg/I. BOD. Rule
567-62.3(3)"e" requires that the facility not receive hydrau-
lic or organic loads that keep it from consistently meeting
equivalent to secondary limits.

Recoamendation:

1, The facllity does not qualify for equivalent to secondary as
per Rule 567-62.3(3).

2. The City should upgrade the facility to either enable it to
be operated as a controlled discharge lagoon with 180 day
storage capacity as per current design standards or request a
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standard a* the 95th percentile. It is the contention

of the City that the 95th percer. ile does not come into
play at all in the eligihbllity standards of the treatment
equivalent to secondary and that the Cltty merely must
show that 1t can "consiscentiy comply' with the effluent
limfvations set forth under the treatment equivalent to
secondary standavds. (The Y95th Ppercentile (s a consider-
ation only upon permit adjustments to decermine 1f more
stringent limitations should apply because the treatment
facility has shown it can “consistently achieve' thase
moire stringent limitations).

Attached as Exhibit E is the effluent duta fryom the State
reports for the years 1985, 1986, and 1987. The key
analysis ot this fifrh and final criteria is to analyze
for the CBOD and SS efflyent limitations. Under treac-
meut equivalent to secondary these would be as follows:

CBOD 30 day avg. not to excerd 40 mg./1
5S 30 day avg. not to exceed 80 mg./1

At first glance, the renorting criteria under Exhibit E
seemed to indicate the City exceeding its CBOD limitations
on three out of the previous 30 months analyzed by the
Department .

Exhibit F is the same effluent Jdata utilizing effluent
levels at the time of discharge only for the years 1985,
1986, and 1987. The City considers these more reljable

and the analysis of the ke effluent limitations because
only at time of discharge is the effluent quality imporcant.
It can be readily noted that under Exhibit F for only one
month in the year 1985, one month in the year 1986, and
uone in 1987 does the City's CROD discharge exceed the
criteria of 40 mg./1 (as adjusted from a BOD of 45 mg./1).
When one examines the SS effluent uality, it can be seen
from Exhibit F that the City exceeded the criteria
limitation of 85 mg./1 on only one occasion. Therefore,

the City has been in compliance 94.4 percent of the time
for the last 36 monthe as pertaining to CBOD effluent
limitatione and 97.2 percent of the time as pertaining

to SS effluent limitations. This would certainly indicate
consistent cumpliance.

All of the City’s previous arguments of meeting TEST
requirements, or any consideration that the City might
even be clnrse, have gotten absolutely no consideration
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MINUTES
ENVIRONMENTAIL PROTECTION COMHMISS1ON
Wallace State QOffice Building
Des Moines, Inwa
June 20-21, 1988

Tte meeting of the Fnvironmental Protection Commission was heaid at the Wallace
Eiate Office Building in Des Moinas, Tcwa on June 20 and 21, 1988 convening at
1:30 p.m. on Monday, June 20.

MEMBERS FRESENT

Catherioe Duan, Charlotte Mohr, Kobert Schlutz, Nancyles S|ebenmann,
Donna Hawmite, Gary Priebe, Keith Uhl, Clark Yeager,
Richard Timmerman (June 21).

HEMBERS ABSENT

Richard Timmerman (June 20)

ADOPTION_OF AGENDA

The following {tems were added to the ngenda:

iDA. Proposed Contested Case Decislon--Frnest and Kevin Gradert.
10R. Proposed Contestad Case Dacision--Francin fleaberlin.

Allan Stokes asked that Item 16, Final Rule--Chapter 39, Requirements for
Properly Plugging Abandoned Walln, ba de ated from the ngenda as the Legis-
lative Rules Revi{iew Commi{ttee raquested and FIS statement for ‘hese rules and
It will delay the Commlarion's aciion on them.

Chairman Schlntz atated that ftem B, Contested Case Appeal--City of Wapello,
shonld continus to be tabled wntil the July, 1988 meeting.

Motion was made by Donna HammjlLi to continue tn tablae the Contested Cane
Appeal for the City of Wapello wuntil the July meeting. Seconded by
Gary Priebe. Motion carried unanimoasly.

Mot jon was marde by Catherine Dunn to approve the agenda as amended. Secondad
by Donna Hammitt. Motion carriead unanimonsly.

ADOI'TION OF MINUTES OF AFRIL :5-26, 1988 AND MAY 16-)7, 1988
The following correction war made to the minutea of April 25-26, 1988:
1

Page 28, ltne 28, "ore” should he changed to "more.’

Mot fon wan made by Nancylee Siebanmann to approva the minutas of April 25-26,
1988 am amended.  Seconded by Charlotte Mohr. Motion carried vnanimounly.

Mot fon was mada by Chaglotte Mohr Lo approve the minutes of May 16-17 as
presented.  Saconded by Catherine Dunn. Motton carried unanimously,
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PUBLIC PARTICIPATION

Chairman Schlutz announced public participation at 3:30 p.m., Honday, June 20,
1988; no one requested to speak.

CONTESTED CASE AFPFPEAL_-- STAN MOSER

James Combs, Division Administrator, Coordination and TInformation Division,
presanted the following ftem.

On November 3, 1987, the department lssued administrative order B7-SW-26 to
Stan Moser. That action saasessed an administrative penalty and directed
Mr. Moser to cease and clean-up alleged unpermitted solid waste dispomal.
That action was appealed and the matter proceedad to administrative hearing on
March 7, 1988, The hearing officer izsued the Proposed Findings of Fact,
Conclugions of Law, and Order on April 12, 1988. The decision affirmed the
department’'s order.

Mr. Moser has appealed this order to the Commission. The Proposed Decision
and pertinent documenta have been distributed to the Commissioners. The
entire record, including hearing tapes and exhibits, are available for your
review. The parties will be availabie to argue their vespective positions and
respond to your questions. You may then afflem t, Propogsed Decisfon, or
modify or reverse it mubstituting your own findings .. frct and conclusions of
lew based on your conclusions from your review of the 1ecord and legal
argument.

Mike Muiphy statad that Mr. Hoser requested, on June 15, a copy of the tapes
from the hearing officer's decision but that he has not received them yet.
Therefore, Mr. Moser ia asking that the matter be delaynd. Mr. Murphy atated
that he would not go along with a delay hecause Mr. Moser has had ample
opportunfity to raquest the tapen long hefore June 15; the hearing officer's
decinion was on April 12, 19RR. Mr. Marphy had written Mr. Moser and advised
that if he wanted any materfal {t saould be requasted by May 27, 1988 to
provide time to gat it into the agenda package for June, 1988,

APPOINTMENT -- STAN MUSER

Stan Morear siated that he has requested information from the dapartment for
his first heaving, and he has never recelved He added that he sent a
money order [ast week and requested A copy of the hearing tspes. Mr. Momer
sald tha tapes are important to him amn he neads them to rafresh his memory.
Mr. Hoser stated that he has never snen any garbage on his proparty and only
occanionally, and temporarily, stockplled old appliances. Ha added that he
has never buried appliances thearae,

Hr. HMoser atated that Officer Paul Michanl of the lHadson Police Departmant,
who presentad tastimony againat him, has an "ax to grind." He explainad that
Officar Michas] had, at one time, worknd for his (Mr. MHomar'a) hrother and wan
tarminatad. Mr. Momar almo ralatad that he had & previous suit against
Dificer Michaml that was rettled out of court. Mr. Moser coneluded by anking
that the Commimmion drop him case In its entivrety,

Gary Priabe sxpressasd concern that the only witnesa in this cama han had a
pravioua peraonal vendetta with Mr. Momer,
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Discussion followed regarding the procedure to develop the rules,

opportunities available through this programn, and how to determine interaest
rates.

Keith Uhl stated that options for "flexible money use" should be included in
tha rules,

TED SHAPLER, 1OWA_ FINANCE AUTHORITY (Speaker)

Ted Shapler, Iowa Finance Authority (I1FA), addressed the Commission atating
that his department 1s the one that {8 going to go out and get the bond
market., He related that there has been a very good working relationship
hatween IINR dand IFA which will aid in receiving moniea. A melection committea
has been extablished to select & bond counsel and a bond underwriter,
Selections will be made in Julvy and, hopefully, bonds will he isaned In late
summer. Policy decisions will need to be made regarding finterest rates.
Mr. Shaple:r atated that there are A number of policy issues that need to be
discussed. ams they want to make sure that all rules mesh. He addaed that I1FA
personnel will occasionally attend future Commimsich meetings to keep the
Commissicn informed.

Chairman Schlutz yielded the chair to Vice-Thairman Timmerman at 10:00 a.m.,
as {t was necessary for him to leave the meeting at that time.

REFERRALS TO _THE ATIORNEY GENERAL (Continued)
Keokuk Landfill, Inc.

Vic Kennedy, Government lial{son Bureau, displayed zalidea plhioton of the Reokuk
Landfi{1}l showing activated carbon drainnge, disposed rubber gasketa creeping
out of the landftli, fly ash, pond at base of fly ash/carbon area, an unlocked
gate, and equipment {with Keokuk name on it) which {8 uaed there. Mr. Konnedy
statad Lhat the photos were taken June 6, 1988,

Mr. Kennedy stated that referral irm for handling of tha closing of the
landfil1]l. He statad that Keokuk Landfill indicatad last fall that they did
not want a rencwal permit. In late December, the dapartmant fasued a closure
order along with citations for some of the violationa pointed out in the
photos. Mr. Kennedy atated that Keokuk lLandfill has not complind with the
closure plans, and operation In connection with the pian. Also, no leachale
control plans have bean subhmitted. Substantial portions of the jandfill did
hot have the final covar, and tha gate ham not benn locked at all timen.
Mr. Kennedy relatead that thie in a private landfill whirch is primarily usad by
tha Hubhinger Company nnd Shallar Giohe Company, both of Keokuk. Ha statad
that the departmant has kept Hubinger, Sheller Glohe, and tha ownnern of the
land informad am to what s going on because of thair potentjal jfability in
conthectfon with this matter,

APPOINTMENT -- KEORUK LANDFILL | CARL McMURRAY)

Carl McMurray, attorney repiraasnting Keokuk Landfill, addrenaad tha Commina{on
sxplaining financial problema that the company la experciancing. lin stated
that nn toxic materfale wara dumped at tha landfill. Mr. McMurray stated that
thare wan an area where coal anh waa domped, an area for rubhsr secrapes, and



Enforcemant Report Update

The following new enforcemmnt & :ions ware taken last month:

Namg, Lzcation and

Pirid Officre Nunber Program Allaged Viclation Action Date
Marv's Lakmside Tap, Drinking Water |Monitoring/Reporting - ]Order/Penalty |%/3/88
Davenpotrt (6) Bactaria
Conoco Gas & Weat Branch Drinking Water |Monitoring/Reporting - |Order/Penalty |5/3/8E
Inn, West Neanch (6) Bactaria
Clarmond Country Club, Drinking Watar [Monitoring/Reporting - |Order/Penalty [5/3/84
Clarion (2) Bactaria
City of Necla (&) Wastewater Permit Condition Vio.- [Order/Penslty [5/1/88
Dischaige Limits
Solar Simplicity, Inc.. ska |Alr Quality Operation Without Ordar 5/3/88
R.J.8. Enterprises Corp. Permit
Bur) ington (8)
City of Marcus (3) Drinking Water |MCL - Radiomctivity Order/Panalty |5/3/88
Hwy. #3 Hoblle Home Farx Drinking Watar |Monttoring/Reporting - |Order/Panalty [5/3/98
Waveriy (1) Radiocactivity
Rippay Municipal Wster Drinking Water {Moaitoring/Reporting - |Ocder/Penalty [%/3/88
Supply (4) Bactaria
City of Dayton (2} Drinki:g “eier |Conatruction Without Order $/3/88
rermit
City of Hospers {1 Crinking Watur [Cunstruction Without Ordec/Panalty [5/3/88
Permit
First Place Lanws, Drinking Yater [Monitorirg/Raporting - [Ordec/Penalty |[5/1/88
Audubon (4) Ractaria and Nitratae
Milo Chalfant, Bob Millar, [Solld Waste Open Dumping Order/Pansity [5/1/88
Kurt Miller, Jasas
Laughlin, Webster Clvy (2)
City of Watarloo (2) Wastewater Traatmant Vicolstions Amendment to 5/3/88
Ocdear
Hardin Co. Sanitary Solid Solid Waste Datly Gperation Amandment to 8/3/88
Wsute Disposal Commiasion Ovder
(2}
Blanchi-Mayra* Lagoon, Wastawaing Monitoring/Reporting Arsndmant to 5/9/88
Mt. Ayr (%) Order
Bill Keough, Fertile (2} Adr Quality Open Burt.ing Order/Penalty |5/9/08
The Hayloft Tevern, Liiiking Watwr JHonitoring/Repocting - |Order/Fanaley [3/9/88
Grant (&) Racteria
Boxholm Water Supply (3) Drirking Wate. [Monitoring/Reporting - [Ovder/fana'ty |5/9/R8
Bacteris
Bili Kaough, Fertils (2) Adr Quality Upen Burning Ordwr /Penalty [%/19/88
City of Halcom (9) Vestuwater Cartified Oparator Ovdee /Panalty [5/19/28
Dumont Auts Parte, Afr Quality Open Brnirg Ordar/Panalty [3/19/00

Duvmont (2)
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ENVIRONMENTAL PROTECTION COMMISSION

Item _é_ Decision

OFFICE LEASE RENEWAL -- REGION &

The Environmental Protection Commission will be requosted to approve a renswal
of an office leass for PReglonal Office #4 of the Field Evaluation and
Emergesncy Rasponse Bursau located in Atlantic, Jowa.

The current landlord has proposed to renew present lease for a period of thraee
ysars. Tha tocal cost is $1,032 por wonth, approx. cost of $6.14 per square
foot. The office space houses 2012 square feset plus, The proposai includes
all costs for electricity, heat, air-conditioning, taxes, water, janitorial,
and trash disposal. Also, the landlord will repaint and clean all carpets.

John Beawmar
6-3-88

(103.MIM/sc)



ENVIRONMENTAL PROTECTION COMMISSION

rd
ITEM QEZ DECISION

CONTRACT--DEVELOPMENT OF GROUNDWATER EDUCATION MATERIALS FOR JUWIOR HIGH SCIENCE

It is recommended that the Commission authorfize the department to ccntract with
six educators to develop groundwater education materials for junior high

science., These individual contracts and a 28-E agreement with the Department of
Education (DE} will replace a DE contract appraved by the EPC in April. As the

DE contract was finalized, it was found that, due to the summer absence of key

DE personnel, it would be more effective and efficient for the DNR to contract
with individual educators, rather than the DE contract with individuals., There

will be no change in the total amount of money fo- this project. The six educa-
tors include; Sharon Johnston, Webster City, Joe Mocre, Luana; Don Perschau,
Des Moines; Ken Thompson, Marshalltown; Jack Troeger, Ames; and Jan Wehlert,
lowa City.

il George
June 6, 1988



Honorable L. J. Thompson Page 2

This resulted in three violations of the 45 mg/L average
equivalent to secondary biological oxygen demand 1limit and
two viclations of the 60 mg/lL. average equivalent to secondary
suspended solids limit. The percent compliance for these pa-
rameters was 92 and 95 pecent tespectively., Consistent com-
pliance was determined by the hearing officer to be 95
percent.

Therefore the City of Wapello is directed (o upgrade its
wastewvater treatment facility to enable it tc meet standard sec-
ondary treacment limits. The City has the option of upgrading
the facility as a controlled discharge lagoon with 180 day stor-
age for Spring and Fall discharges, or upgrade it as a continuous
discharge lagocon. However & wasteload allocation must be
rquested should the City decide to upgrade it as a continuous
discharge lagoon. Fecal coliform and total residual chlorine lim-
its may b: added to the discharge permit by a wasteload allo-
cat.ion for a ¢continuous discharge lagoon, Addition of
dechlorination equipment may be necessary in order to meet the
total residual chlorine 1limit, More freguent monitoring of the
effluent will bLe reguired for a continucus discharje lagoon than
tor a controlled discharge lagoon,

Shoulé you have any guestions concerning the Department's deter-
mination please contact Charles Furrey at 515/281/4067.

Sincerely,

{H VC.-

Allan E. Stokes

Administrator

Enviroumental Protection Division

AS:cwf

cc: Field OFfice 6



PAGE 5

wagsteload allocation for a continuous discharge facility and

upgrade to meet equivalent to secondary or standard secondary
limits.

3. Consideration for the combined sewer system should be given
in changing the 65% removal requirement for BOD. The City
had 3 violations ~ut of 37 months. A decision by senior staff
to grant :this is needed.

CWF:cwf

ATTACHMENT

cc: Field Office 6



from the Department as the Department has consistently
maintained the facility was 'hydraulic or organically
overloaded.” The City conteuds this is an arbitrary
decision on the part of the Department for which it has
no basis either statutorily nor by any documentation.

No where in the Departmental rules does there appear a
definition of hydraulic or organic overleoading. Both of
these appear to be self-serving definitions which cannot
be defined in and of themselves. The reason is that
overloading in either a hydraulic or organic sense are
important only as it would pertain to the quality of the
effluent being discharged. If the results of the e.’ luent
quality--CBOD, SS, and pe rentage removal--are within the
mandated limitations, it would not appear that a facility
is hydraulic or organically overloaded. The City of
Wapello has calculated each of these effluent quality

lim tations based upon flows in and out of the lagoon
system and have been able to "consistently comply'" with
the limitations. Therefore, how can one arbitrarily

say the system is hydraulically or organically overloaded
i1f it is achieving compliance.

We believe the Department has misinterpreted the design

of this facility itself. At times the Department has
indicated the facility is hydrauli-ally overioaded merely
because it does not meet the ideal detention time of

180 daya. This sytstem was never designed for such
detenrion time, Furthermore, the Department at some point
argues that the system ia designed for either an average

or maximum flow of 415,000 gallons per day with a detention
time of 60 days. Again, we conten” this is not the true
nature of the fucts. 1t has been presented by the City
that in the construction of this facility and at an inflow
rate of approximately 415,000 gallons per day, the facility
will have an average detention time of 60 aays. At no point
was this indicated to be an average or maximum design for
the facility.

v,

So that the Department does not believe the City of Wapello is
merely ignoring anyefforts Lo improve its treatment works, attached
as Exhibit G are rehabilitaclon concepta for the City's waste water
treatment facility. These include the fact the City has recent.y
installed flow meters to accurately measure the influent to the
system, The City anticipates similar rehabilitation to accurately
measure the effluent from the system.
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Chatrman 8 hluty fnquired about the status of the landfill fluff sltustion.

Alian Stokes wtated rthat a Jatter has been nent to malvage dealars and
landfill oparators clarifying the department's position, and that of FEPA, in
regarde 1o fluff.

OFFICE LEASE RENEWAL, REGLON &

Rtar Rubn, Division Administrator, Administrative Services Diviaion, presantad
the following jtem.

‘the Fnvitonmental Protaction Commiamion will be requested to spprove a renswal
of an office leans for Regional Office #4 of the Fisld Evaluation and
Fmergeacy Reaponse Bureau locatad in Atlantic, lowa.

Tte currant landlord has proposed to renaw present lease for a poriod of three
yrarn. The total cost is §1,032 per month, approx. cost of §6.14 par square
foot. The office spAce houses 2012 saquare feet plus. The propoaal includes
all ronta for electricity, heat, air-conditioning, taxes, water, janitorial,
and trash dizpor.l. Almo, the landlord will repaint and clean all carpsts.

Hotion was made by Catherine Dunn to approve the Office lLease Ranewal for
Region 4 an presented. Seconded by Gary Priebe. Motion carried unanimously.

COMPUTER EQUIPHENT ACQUISITION FOR WATER QUALITY PLANNING SECTION

Stan Kuhn, Diviajon Adminimtrator, Administrative Services Division, presented
tha following item.

The deapartment requests approval for the use of EPA funds to purchase computer
equipment that will be used by Water Quality Planning staff assignad to the
nonpoint s~nrce (NP8) pollution control program. Activitiea include the
tracking of water quality assessment results, water quality modeling to
prioritize NPS pollutinon problems, and report preparation to fulfill reporting
obligations, as described below.

NPS Assamsment Resuits: water quality information on waterbodies in nead
of NPS management is maintained in & data base. Data on NPS pollutants
is tracked along with the best management practices (BHMPs) and NP8
control measures that will be undertaken to reduce pollutant loads. The
data w'll be used to evaluate NPS control programs and for annual
reporting to EPA under Sectjon 31%.

- NP8 Controls/Clean Lakes Project Tracking: building upon the NPS
ansansment data base, this aystem will include more detailed Iinformation
for waturbodies that are candidates for control programs. The data will
be used to establish priorities for NPS contrsls and Clean Lakes project
mites, tou track the implementation of these projects, and to report on
their progress., Federal financial assistance programs will also be
tracked 3o that their consi{stency with the state's NPS control program
can be svalyated and agency responses prepared.

- Water Quality Modeling: water quality modeling will be Jone to provide
information for prinritizing NPS problem areas. The hydrologic modals to



Hs. Hay reported that the department received 40 grant proposals and 28 of
these were for demonstration projects. 0fl overcharge fund monies are funding
the grants. Thare is currently betwean $510,000 and $515,000 availsble to
fund the projects. Hs. nay stataed that the Energy Fund Disburmement Counci!
will meat Wednesday and will then make their decision as to which grants
should bs approved. Cont.s:t negotiations will follow the final decision on
grants and will be brought before the Commisaion for approval.

This was an informational ftem; no action was required.

FROFOSED CONTESTED CASE DECISION -- ELOISE REESE

Jamea Combs, Divinion Administrator, Coordination and Information Divislon,
presented the following item.

On November 14, 1986, th. department issued Flood Plain Permit FP-86-181 to
Eluise Rmese. That act’/ n authorizad maintenance of a previously constructed
leves syntem with the s' {pulation that {t be partially dugraded to specified
elavations. That action was appealed, and the matter procesded to
sdminfstrative hearing on March 8 and 9, 1988. The hearing officer issued the
attached Proposed Findings of Fact, Conclusions of Law, and Order on May 20,
1488. The decimlon sffirms the department’'s permit, as issued.

Either party may appeal the proposed Decision to the Commission. In the
absence of an appeal, the Commission may decide on {ts own motion to review
the Propoued Decision. If there is no appsal or review of the Proposed
Decisicn, it automatically bacomes the final decision of the Commission.

Mr. Combs briefed the Commission on the history of this case.

Mike Murphy, Government Ljaimon Bureau, stated that after the propossd
decision was issued, the sppellant requested a re-hearing. lls distributed a
copy of the request and explained that the Commission does not have to ruls on
it. However, if the Commission desires to do so, they may take action on it.
After 20 days, if the Comminsion does not rule on it, it will expire.

The Commission expressed a desire to table the item until the next day to
allow them time to study the raequest.

Hotion was made by Nancylee S{ebenmann to table thisr item until Tuesday.
Beconded by Catherins Dunn. Motion carried unanimously.

PROPUSED CONTESTED CASZ DECISION - ERNEST AND KEVIN GRADERT

James Combs, Division Administrator, Coordination and Information Division,
presented the following item.

On August 28, 1987, the dapartment issued Administrative Order 87-AQ-17 to
Ernest and Kevin Gradert. That action assessed a penalty of $500 and directed
that open burning cease. That action was appealed, and the matter proceadad
to administrative hearing on May 27, 1988. The hearing officer issued the
attached Froposed Findirgs of Fact, Conclusions of Law, and Order on June 7,
1988. The dacision affirmed the order, but reduced the penalty to $150.



Discussion followed in regards to Mr. Michael being the only witnass in this
tase.

Mike MHurphy askad the Commisajon to cousider how concern with only one witness
would affect enforcement, espacislly in a rural ares where department staff
cannot he everywhera to make on-the-spot observations. He pointed out that
the hearing officer quastioned Mr. Moser carefully and made apecific findinge
that Office: Michasl was a credible witnenas.

Case Decision for Stan Moser to allow Mr. Moser time to raceive and review the
hearing tapes. Seconded by Nancylee Siabenmann. Hotion carried unanimously.

Chairman Schlute recesssd the meating at 4:05 p.m., Monday, June 20, 1988,

MEETING RECONYENES 8:30 A.M., TUESDAY, JUNE 21, 198

NOTICE_OF INTENDED ACTION -- CHAPTERS 20, 22, 26 AND 28, REVISIONS TO AIR
QUALITY RULES (FH10)

Allsn Stokes, DNivision Administrator, Environmantal Protection Division,
presented the following {tem.

EFA promulgated new air quality standards for particulate matter on July 1,
1987. As a result, the state must prepare and submit a new State Impleman-
tation Plan (SIP).

Last wonth, you reviewed the attached draft rules and a draft "Committal SIP"
designed to mest this requirement with the laast possible disruption of the
existing program. EPA's Region VII staff has reviawad the draft rules and
"Committal BIP." Their suggestions have been incorporated 1into thess
documents. Upon completion of the rulemaking cycls, the depar-ment will
submit the adopted rules and committal SIP to EPA.

The Commission is asked to approve these documents for public hearing.

ENVIRONMENTAL PROTECTION COMMISSION [567)
Notice of Intended Action

Puravant to the authority of lowa C>de section 455B.133, the Environwmental
Protection Commission proposes to adopt amendments to its rules pertaining to
ths prevention, abatement and control of air pollution. Specifically, the
Commission proposes to amend Chapter 20, "Scope of Title- Definitions- Forms-
Rules of Practice;" Chapter 22, 'Controlling Pollution;" Chapter 26,
"Prevention of Air Pollution Emergency Episodes;" and (“apter 28, "Ambient Air
Quality Standards." These amendwents relate to the regulation of particulate
matter which is less than or equal to teii micrometers in diameter or PM 0’

In 1971, EPA promulgated primary and secondary national ambient air &uulity
standards for particulate matter, weasured as "total suspspded particulate
matter” or "TSP." The primary standards were set at 260 ug/m~ 24-hour average
not to be exceeded wmore than once per year, and 75 ug/m™, annual geometric
masn., The secondary standard, also measured as TSP, was set at 150 ug/m”,
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anuvther area for the spent carbon. He addad that the rubbear shown in the
photos was scraps that were dropped from the truck; It was not rubbor coming
to the surfecea, and everything 1ia being covered. Ha stated that a tenant

farmer left the gate open on the 6th of June when reprasentatives of DNR were
there. Mr. HcHurray stated that a clousure plan was completed, and to his
understanding was wailed on May 4. To be sura that ‘ha department received
{¢, anothor copy was mailed on Juna 2, 1988 to Fete Hamlin., Mr. McMurray
stated that the landfill is boing covered.

JOSEPH ROSE (Speaker)

Joseph Rosa, joint owner of Keokuk Landfill, cilticized the slide photos which
wera shown by Vic Kennedy in that they were not a true picture. He statad
that the rubber shown on the road fell from a scrapsr; the ashes had been
sonked down with water; the water in the pond is clear, but tree shadows make
it look muduy. Mr. Rose added that 20,000 yards of dirt have bmen moved to
cover the landfill. He ataved that without funds to have the work done ha is
doing it himself, and it will be completed in two montha,

Richard Timmerman asked if a leachate plan was submitted to the departmant.

Mr. McMurray stated that a leachate plan has not yet been submitted to the
department; only a4 closurs plan has baen submitted.

Vic Kennedy stated that hs checked with Pets Hamlin's ataff this wmorning and
they ware not aware of a closure plan being rnceived by the department.

RON WELLS (Spesker)

Ron Wells, General Manager of Enginearing with Hubinger Company, stated that
he was present to anower questions or offer a description of waterials. He
stated that the material that had been discussed is spent carbon for which
they have & special wante authorization permit. He stated that EPA toxicity
tests have been run each year and the materials are nontoxic. Les County
Landfill is now using Hubinger Company's ash to £fill in an old landfill.

Keith Uhl dsked if staff is attempting to also refer the owners individually.

Mike Murphy explained that Xeokuk Landfill, Inc. is primarily responsible and
they are being referred, but notice had been given to the owners of the land
last fall advising them of potantial liability.

Discussion followed regarding whether or not Keokuk Landfill complied with the
requiremant for a closure plan.

Motion was made by Nancylee Sisbenmann to table the referral for Keokuk
Landfil), Inc. for 30 davs to learn whetlar the closure plan submitted
contains ths criteria, including e leachate plan, to meet the department's
expectationa. Ssconded by Keith Uhl. Motion carried unanimously.



Hame, Locatlos and
fiald Offica MPumber Progrem Allaged Violation Action et
Wirnnabage Industries, Ine. Alr Qualicy Cenateuection Without Ocdec/Panaley [%/13/08
Toreat City (1) Permit
City of Lake 'tlle {}) Drinking Water |Construction Without Ordur itayee
[ ¢ 15 114
Wiltgen Construction Co., Solid Vaste Open Dumping Ocder/Pensity [S/23/08
Calmar (1) AMr Quality Open Burning
Jusco's Steakhouse Lounge, [Drinking Water [Monitoring/Reporcing - |Ocder/Penalry ([S/31/88
Castana (4) Bactevia & Nitrate
Superior-ldeal, Inc. Wastawvater Pretrsatment Ordar/Penalty ]53/31/88
Oskaloosa (5)
Ernast Nelson, Rowen (1) Solld Waste Opan Dumping Order/Punalty |3/31/88
Summary of Administrative Fenalties
The fnllowing administrative penalties are due:
NANE/LOCATION ANOUNT DUE DATE
“Shulter Shield (Buffalo Center) $1,000 12-03-86
*Cedatr Hills Apartments |Oubugue) 1,000 12-29-86
“City of Dysart 400 3-13-87
*JTH Indust./MacDade/Learnsr (Pleasant Vallsy) 1,000 =12-87
*Big Rock Tap 480 =11-87
*fwtlve Nile House (Sernard) kX1 10~-28-87
*OK Lounge {Marion) 448 11-01-87
*City of Bheldon 900 1-02-89
Richard Davis (Albia) 1,000 2-10-00
*Ellie's Bar and Grill (Grand River) 515 3-04~88
**pon $cribner (Washua) 1,000 3-28-80
*Elings/Catvon/Frey (Des Moines) 400 4-15-88
Canp Okoboji 230 4-22-88
White Consol.jated Industries {Webster Clty) 500 4-30-88
t4pleasant Cresk Eststes (Shelisburg) 200 4=-30-80
Lake Hendcicke Park (Howard Co.) %0 5-09-88
Vernon Neights MEAP (Cedar Rapids) 1.000 5-09-858
DeWitt Moose Lodge (DaWitt) $€0 5-16-88
rred Ibgn (Monricello) 100 5-20-08
63-180 Truckatcp (Poveshisk Co.) 1,000 5-21-08
Linn Bollow MHEP (Washington) 758 &6-01-808
*'Chico's Bupper Club {(Buic Oak) 954 4~10-89
dépavid Prancy (Mew London) 400 6-10-88
‘ilLawrence Payne (Ottumwa) 523 &-15-08
Hike's Prairie Home (Olllie) 100 6-16-08
First Place Lanas (Audubon) 1,000 7-0%-88
BVY #3 Moblle Home Park (Waverly) 200 7-05-88
Clear View Acres Store (Delhi) 130 7=11~88

*"Referred to the Attorney General

*+0n Payment Schedule

22
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Richard Timmerwan rsported that, in relation to the Kulemaking Status Report
ragarding Landfill Monitoring Rules, & committes has been furmed to atudy the

rules. Mr. Timmeiman provided the names of the committse wembers and
wmentionsd that sach membar hes recoived & copy of the proposed rules for
atudy. ‘“he committes will meet sometime in July.

Allan Gtokes presentad a status report of protected streamflow in lowa 1in
telation to dry weather. He also distributed & written raport showing current
etreanflow conditionms.

ADDRESS ITEMB FOR NEXT MEETING
None

NEXT MEETING DATES

August 15-16, 1988

September 19-20, 1988
October 17-18, 1988

ADJOURNMENT

With ne  further business to come before the Environmentasl Protection
Commisaion, Vice-Chairman Timmerman adjourned the meoting at 11:15 a.m.,

Tueaday, June 21, 1988.
\
A i
, D

irector

arry J. Bon

W2V v, 7,

Charlotte Mohr, Secretary

(6-88.MIN/8sc)



ENVIRONMENTAL PROTECTION COMMISSION

ITBH_ujZ{_M DECLSION

COMPUTER EQUIPMENT ACQUISITION FOR WATER QUALITY PLANNING SECTION

The Department requests approval tor the use of EPA funds to purchase
computer equipment that will be used by Water Quality Planning staff
assigned to the non-point source (NPS) pollution control program.
Activities include the tracking of water quality assessment results,
water quality modeling to prioritize KPS pollution problems, and report
preparation to fulfill reporting obligations, as described below.

-- NPS Assessment Results - water quality informatiocn on
waterbodies in need of NPS management i3 maintained in a data base.
Data on NPS pollutants is tracked along with the best management
practices (BMP's) and NPS control measures that will be undertaken to
reduce pollutant loada. The data will be used to evaluate NP8 control
programs and for annual reporting to EPA under Section 319.

—- NPS Controls/Clean Lakes Project Tracking - building upon the
NPS assessment data base, this system will include more detailed
information for waterbodies that are candidates for control programs.
The data will be used to establish priorities for NPS controls and Clean
Lakes project sites, to track the implementation of these projects, and
to report on their progress. Federal financial assistance programs will
also be tracked so that their consistency with the state's NPS control
program can be evaluated and agency responses prepared.

-—- Water Quality Hodelin? - water quality modeling will be done to
provide information for prioritizing NPS problem areas. The hydrologic
models to be used predict pollutant loadings to surface and ground
waters. A watershed-based model simulates flow, sediment and nutrient
transport throughout a watershed so that problem areas can be identified
or the potential benefits of BMP's can be evaluated. Model outputs will
be presented graphically. It is also anticipated that the Geographic
Information System will be used to provide data needed for modeling.

The hardware and software needed to support these tasks is listed below.
The IBM PS/2 Model 80 will be used for the NPS water gquality modeling
and related GIS and graphics production activities. All four of the
personal computers will be used by NPS staff for the tracking of NP§
assessment results and control projects, and for preparation of reports.

The printing and hard copy graphics needs associated with all four
computers will be served by two printers that are connected to each PC
by a printer-sharing device. These two printess will also be attached
through this device to the Section 106 personal computers whose

acquisition was approved by the Environmental Protection Commission at
its April meeting.

The Hewlett-Packard LaserJet printer has high letter guality and
graphics capabilicies. It will be used for final report drafts and



T10MA DEPARTHENT OF RATURAL RESOURCES
ENVIPONMENTAL PROUTECTION COMMISSION

1TEn 2 INFORMATION

TOPIC: Ranking of Proposals Under Solid Waste Grants Program

The Waste MHanagewent Authority Division, along with a selection
committee composed of a member from the Environmental Protection
Division and the Energy and Geoclogical Resources Division have
ranked the proposals submitted under the 8Solid Waste Grant
Program. The ranking is subject to approval from the Energy Fund
Disbursement Council. When negotiated, all contracts over
$25,000 are subject to approval by the Commission.

A copy of the ranked proposals is attached.
Stu Schmitx

Jowa Dept of Natural Resources

ATTACHMENT

June 7, 1988

+8159DNRO004



YONA DEPARTHMENT OF NATURAL RESOURCES
Surface and Croundwater Protection Bureau

DATE: April 29, 1988
0: Wayne Farrand, Darrell McAllister, Diana Hansen
PFROM: Charles W. Furrey

SUBJECT: WApolloiEquivalunt to Secondary Treatment Determi-
nation

Problem:

The City of Wapello met with our staff April 21, 1988 and re-
quested that we reconsider our denial of their request for eguiv-
alent to secondary treatment. At this meeting they presente an
application and supporting documentation of eligibility for
treatment equivalent to secondary. This information was presanted
after the hearing officer ruled in the Department's favor in de-
nial of equivalent to secondary.

This memo will address the City's contention that its wastewater
treatment plant is eligible for ¢quivalent to secondary as per
rule 567-62.3(3).

A. The City contends, as fer rule 567~62.3(3)"a”, that the CBOD
and TSS effluent concentrations achievable through proper opera-
tion and maintenance of its treatment works exceed minimum level
of effluent quality as set forth for secondary treatment, Monthly
orcrltinq reports for December 1984 throu?h February 1968, along
with the information prasented by the City during the April 21,
1988 meeting examined. CBOD was not considered in the analysis
because all results reported by the City on the monthly operating
reports were BOD. The ollowing conclusions were drawn:

l. The City cannot consistently meet standard secondary effluent
limitations,

2. The City's contention that its vastewater treatment facility
is properly opersted and maintained is Questioned because it
has failed to meet certain operation and monitoring require~
wments outlined in the two NPDES permits that were in effect
during the period analyzed. Both permits, the one issued No-
vember 17, 1982 and the one issued Fabruary 19, 1987 required
the facility to be operated using a storage/draw down method
of operation, with the draw down to be accomplished during
the spring and/or fail to take advantage of higher than aver-
age stream flows. However the monthly operating reports sub-
mitted by the City indicate the facility had monthly
discharges except for Necember 1986 and February 1987. The
City's report said the facility did not discharge in April
19866. However the April 1986 operating report showed that
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IOWA DEPARTHMENT OF NATURAL RESOURCES

APPLICATION FOR CONSIDERATION
FOR EFFLUENT STANDARD KNOWN AS
"TREATMENT EQUIVALENT TO SECONDARY"

Permittew:

City of Wapello
City Hall
Wapello, Iowa 52653

NPDES Permit No. 58-79-0-01
I. PURPOSE

The purpose of this presentation is to present an application
and supporting documentation for consideration of eligibility for
treatment equlvalent to secondary treatment in terms of pollutanc
measurements &8 defined in lowa Administrative Code, Chapter
567-62.3 (3).

Pursuant to applicable federal and state standards as set forth
in the City's NPDES operating permit, we start from the premise that
every publicly owned treatment facility shall meet the minimum levels
of effluent quality as set forth in IAC 567-62.3 (1) (a) ard (b).
These define the minimum effluent lavels as follows:

CBOD 30 day avg. 25 mg./l

Ss 30 day avg. 30 mg./1
Percentage removal 30 day avg. not less than 65 percent

1I. SPECIAL CONSIDERATIONS

The City of Wapello has a combined sewer system, i.c. receiving
flows from sewei's which are designed to transport both atorm water and
sanitary sewage. The IAC recognizes that treatment works receiving
flows from combined sewers may not be able to achieve the percentage
removal requirement. As set forth in IAC 567.62.3 (2) the decision
as to whether the percentage removal 1lImIt can even be defined, and if
80, what level should be determined is to be made on a case by case
basis. It is the City of Wapello's first contention that Wapello's
treatment system with combined flows are such that a percentag: removal
requirement cannot be defined. Nonetheless, the City further contends
it does provide significant biological treatment to the sewage process
through its facility. We believe this issue will be more full
addressed under the requirement concerning "significant biological
treatment'" and the eligibility requirements for treatment equivalent
to secondary as discussed in more detall in this report.

e = Lmiw o =g [T
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Based upon the foregoing, the City of Wapello believes its
waste water treatment facility should be eligible for treatment
equivalent to secondary and that minimum effluent limitations
should be established accordingly.

Respectfully submitted,

Ron Meyer, ty Bfigineer

- -
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be used predict pollutent loadings to surface and ground wvaters. A
watershed-basad wodel simulates flow, sediment and nutrient transport
throughout a watershed sc that problem areas can be identified or the
potential benafits of BMPs can be evaluated. HModel outputs will be
presented graphically. It is alsoc anticipated that the Geugraphic
Information System will ba used to provide data needed for modeling.

The herdvare and software neaded to support these tasks is listed below. The
IBM P8/2 Model 80 will bs usod for the NPS water quality modeling and related
GIS and graphics production activities. All four of the personal computers
will be used by NPS staff for the tracking of NPS assessment results and
rontrol projects, and for preparation of reports,

The printing and hard copy graphics needs associated with all four cowmputers
will be merved by two printers that are connocted to sach PC by a printer-
sharing device. These two printers will also be attached thrcugh this device
to the Section 106 personal computers whose acquisition was approved by the
Environsentsl Protection Commission at its April meeting.

The Hewiett-Packard LaserJet printer has high letter quality and graphics
capabilities. It will be used for final report drafts and grsphical
presentations cf modal outputs (the latter requires the eaxpandad memory). The
dot-watrix 1AM Proprinter will be used for internal memos, sarly drafte and,
becauas {t can sccommodate wide papsr, model outputs and data base reports.

This acquisition is 100 percent faderally funded through an FPA grant.
Sardwace:

Repcription Quantity VUnit Cost Total Cost

1. 1IBPM P8/2 Modal 50-021 3 $ 2,520 4 7,560
(10-MHx 80186 processor,
1MB RMA, one 20MB fixed disk,
one |.44HA 3.5-inch dinkatte
drive)

2. I®M P8/2 Model 8O-111 1 7,700 7,700
{20-MHyx BOIB6 processor,
IMP RAM, one 11SMP fixed disk,
one 1. 44MB 3. .%-inch dirkatta

drive)
3. 1M Color Monftor #4513 4 480 1,920
&. [IBNH 80287 wmath co-processor 1 3ro 370
5. 1% 80387 wmath co-processor i 840 840
6. 1M PC 3270 smulation 2 790 1,380
7. Syagen 360KD/1.2MB 5. 28-inch 1 323 2%

disk drive
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Either party wmay appeal the Proposed Decision to the Commiasion. In the
absence of an appesl, the Commission may decide on its own wovion to raview
the Proposed Decision. If thers is no appeal or review of the Proposed
Dacision., it automatically becomes the final decision of the Commission.

The Cowmission took no action; this has the affect of uphclding the hearing
off{cer'm dacision unless thera {8 an appesl.

PROPOSED CONTESTED CASE DECISION -- FRANCIS HEABERLIN

James Combs, Division Administrator, Cootdination and Information Division,
presented the following ftem.

On Novembar 25, 1986, the dapaitment {saued Adwinistrative Order 88-FP-04 to
Francis Heaberlin. That action directed remedfation of alleged floodplain
axcavations, That action was aprealed, and the matter proceedad to
administrative hearing on January 25, 1988. The hsaring officer issued the
attached Proposed Findings of Fact, Conclusions of Law, and Order on Juna 14,
1988. The decision reverses the department's order.

Either party may appeal the Proposed Decision to the Commisain~. 1In the
absence of an appeal, the Commission may decids on its own motion to review
the Proposed Decision. If there is no appeal or review of tha Propossd
Dacision, {t automatically becomes the final decision of the Commiusion.

The Cowminmion took no action; this has the effect of upholding the hearing
offizer's decision unless there is an appeal.

REFERRALS TO THE ATTORNEY GENERAL

Jaman Combs, Division Adwministrator, Coordination and Information PRivision,
presanted thea following item.

The Director requests the referral of the following te ths Attorney General
for appropriste legal action. Litigation reports hsve been provided to the
Commissi{onsrs and ares confidential pursuant to lowa Code section 22.7(4).

Keokuk Landfill, Inc. ~- molid waste

City of Glidden -~ wastewatesr

Uity of Ricketts -- wastewater

Ottumwa-Wapallo County Banitary Landfil) Comminsion ~-- solid wanste

Camp Okoboji (Milford) -- water supply/penaliy

DeWitt Moosa lLodges -- water supply/psnalty

Richard and Ronja Davie (Albia) -- solid weste

Vernon Heights Hob{le Home Court (Cedsr Rapids) -- water supply/penalty

Cisy of Gliddep

Mr. Combs briafed the Commisnioci. on the history of this case. He stated that
staff is working on a consent decree with the City of Glidden. A referral is
needed to forwmalisa the comsent decres,

Motion was meds by Nencvise Bisbenmann for refsrral to the Attorney Genersl's
Office. Beconded by Catherine Dunn. Motion carcied unanimously.

g
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24-hour average nol to bs exceeded wore than once per year. The department
has adopted these standards and has implemencted its air program in sccordance
with these standards,

The EPA has, pursuant to sections 108 and 109 of the Clean Air Act, reviewad
and revised the health and welfare criteria upon which the primary and
sacondary particulate matter standards are based. On July 1, 1987, (52 Fed.
Reg. 24634), EPA promulgated changes in ths particulate standards which
{nclude: (1) replacing TSP as the indicator for particulate matter for the
ambient standards with s new indicator that includes only those particles with
an serodynamic diameter less than or equal to a nominal i0 micrometers (PM 0}'
(2) replgcing the 24-hour primary TSP standard with & 24-hour PM ntandar& of
150 ug/w” with no wmore than one expacted sxceedance per year; ? replacing
the annuval primary TS8P standard with a PHI standard of 50 ug/m”, expected
annual arithmetic mean; and (4) replacing %ha secondary TSP ntandard with
24-hour and annual PM o ntandards that are identical in all respects to the
primary standards. Thi departwment proposes to adopt these changes.

The specific amendments to the department's rules include the addition of
the definition of Pﬂl in rule 567--20.2 (45%5P) (1AC), the updating of the
adoption by referance %f PSD 1ules which are affacted by the PM, . amendments,
the amendment of the department's smergency air pollution nulgority as it
relates to PM, ., and the revision of the ambiant air quality standards.

The dapurt&ght will conduct public hearings to raceive comments on
theas proposed amendments. They will be held at the following times and
places:

Written comments will be 1 :eived by the department at the Des Hoines
address given above unti) 10 days following the date of the last hearing.

These propossd amendments are intended to implement lIowa Code wsection
455P.133.

The following amendments are proposed:

ITEM 1. Rule 867--20.2(455R) 1is amended by including the following new
definitione:

"Pﬂl " means particuiate matter with an serodynamic diametsr less than or
aqual to & nominal 10 micrometers as wmeasured by an EPA-spproved referance
method,

"Total suspanded particulate” means particulate matter as messured by an
EPA-spproved refereance method.

ITEM 2. Amend the fir~t unnumbered parsgraph of $567--22.4(4558) to resd as
follows:
567--22.46(4550) £p. :1al requiremants for major stationary uwources located in
araan designatad sitafnment or unclasaified (PBD). Except an provided in
avbrula 22.4(1), tha following [aderal regulations pertaining to the
prevention of significant deterioration are adopted by reference, &40 C.F.R.
subsection 52.21 as smended through August-7;-39890 Jyly 1, 1987.

ITEM 3. Awend rule 3587--22.4(4330) by adding the following new subruis:

22.4(4) Except se explained below, & parmit wmay not bha {ssued to any new
major stationary source or major wodificetion as defined in 367--22.5(A33D)
and 22.5(1)"a" and "d" {f the sovurce or modification would locate in eny area
dasigneted sttairment or unclassifiable for any national smbient air quality
standard pursuant to ssction 107 of the Act, whan the mource or modificetion
would ceuse or contribute to & violation of any national sehiant air quality
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HOMIHLY. RESORTS

Allan SBtokes, Diviasion Administrator, Environmental FProtection Division,
presented the following itew.

The following wonthly reports are enclosed with the agenda for the
Commission's information,

1. Rulemaking Status Report

Variance Report

Hagardous Bubstance/Emergency Responss Report

" W N

Enforcement Status Report

5. Contestad Cass Status Report

Members of the department will be prasant to expand upon these reports and
answer questions.
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BAME/LOCAT ION

T™he Mayloft Tavern (Grant)

Dumont Auto Pacrts {Dumont )

Clity of Malcom

Bill Reough (Pertile)

Winnebago Industries, Inc. (Fotest Clty)
nirp-y Municipal Water Suppl

Miltgen Conmtiuction Co. (Calmar)

Ecnest ¥elson {Rowan)

Superior-Ideal, Ine. {Oskaloosa)

Junco's Bteakhouss Lounge (Castana)

NANE/LOCATION

Bandi-Klasp, Inc. {MNebster City)
lcwa City Regency mAp

Thomas B. Lennon {Batnum)

Great Rivers Coop (Atavia)

CIe! of Wagellon

Wiltred nc (Gnion Co.

lat ITows State Rank (Alb a)
Gradert, Ecnest and Revin (Bibley)
Stan Nossr (Midson)

Clty of ULniversity PFark

Cloyd Poland tDeoatur)

Lynnh Mennenga Pesdlot {Wright Ce,)
Motel Grianell

Land O' Lakes, Ine. (EBllsworth)
Bacrry Brocha (Dumant)

Coneco Gas and West Sranen Inn (Mest Branch)
Marv's Lakeside Tap {Davenport)
City of Nowpers

City of Marcus

Rilo Chaltant, et.al. {Webster City)
City of weola

*Retlerrad to the Attorney General

‘%0n Payment Schedule

AR e e T AR L T

AROUNTY DUE DaTE
960 7-12=-88
600 7-30-88
500 7=-20-88
100 7=-21-88

1,050 7-26-08
4 Y v -

11000 7‘:1‘.
800 000 e --

1,000 ——————
§00 - -

The following Administrative penalties have bsen appealsd;

ANOUNT

1.000
1,000
100
1,000
300
500
1,000
’ $00
2359
500
00
30
1,500
1.000
00
1,000
200
300
1.000
i,000
1,000

The following administrative penalties were paid in May:

MANE/LOCATION AMOUNT

Country Cocner Cafe (Paciflic Junction) 451
*:hgvid Frlncy {Mew London} 400
Breitbach’'s Supper Club (Sherelill) $0
Beaver Hills CQUHtrz Club (Cedar raslls) 7%
Bille School (lows ltrl 1
Denald M. Caraway (Matlon) 00
fraddyvilie, Clts of 190
*iLawrence Payne (Ottumwa) 10%
City of Orchacd 100
City of doxhoin 7%
fouth Central lows Landflilnl Agency 0e
City of Lynnvilly b$ 1]
TOTAL 2,021

™e fo0n. 0 lnnulty assessed to Blanchi-Neyrat Lagoon of Des Moines

* Baferced o the Atter Genaral
*t On Payuant Sebwduia i

- 7% =
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MEETING AGENDA
ENVIRONMENTAL PROTECTION COMMISSION
WALLACE STATE OFFICE BUILDING
June 20-21, 1988

Meating Convenes at 1:30 p.m., Juna 20, 1988 in the fourth floor conferance room
and reconvenes on Juns 21, 8:30 a.m,

Appointaentcs:

City of Wepello (7alble en/i/ Jily) 2:30 p.m.
Break 3:00 p.ta,
Carl Carlson, DALS 3:15 p.m,
Public Participation 3:30 p.m.
Stan Mosar B y5 e

Meeting Reconvenes 8:30 a.m., June 2§, 1988

Braak 10:00 a.m.
Appointmanta:

Kesokuk Landfill w a.m.

1. Approval of Agenda.
2. Approval of Minutes of April 25-26, 1988 and May 16-17, 1988,
3. Office Lsasa Renawal, Ragion 4. (Kuhn) Decision,

4, Computer Equipment Acquisition for Water Quality Planning Section. (Kuhn)
Dacision,

5. lowa States Univaraity Contract for Vocational and Agricultural EKEducation
Programe, (Kuhn) Deciweion,

6. Contract ~ Devalopment of Groundwater Education Matariale for Junior High
Science. (Kuhn) Decision.

7. 8Solid Waste Grants Ranking. (Hay) Informational.
,f:l/’f!_,, 8. Contestad Casa Appeal--Cicy of Wapallo. (Combs) Dacision,

9, Contestad Case Appeal-<Stan Moser. (Combs) Decision.

) F.',r:::s‘ A I RTR AL X IR Dy M i i

/8. e fed Cnte -'H.u.f we » Hranert Ber:
Yl 1 AT tqo Attornay Osmeral. (Combs) Decision, b) Becirinn.

12. Groundwater Standards Neasringe. (Combts) Informational,

¥ T



graphical presantat
sxpanded mamory).
internal memos, @
model outputs and data base reports.

This acquisition is 100% federally funded through an EPA gr

BARDWARE:

9.

DESCRIPTION

1BM P8/2 Model 50-021

(10-MHz 80286 processor,

1MB RAM, one 20MB fixed disk,
one 1.44MB 3.5-inch diakette
drive)

1BM PS/2 Model 80-111
{20-mHz B0386 processor,

2MB RAM, one 115MB flxed disk,
one 1.44MB 31.5-inch diskette
drive)

IBM Color Monitor #8513

1BM 80287 math CO-processor

IBM 803087 math CO-pProcaessor

IBM PC 3270 emulation

BYITIH 360KB/1.2MB 5.25~inch
disk drive

Hawlett-Packard LasesrJet
Beries II printer with
expanded memory

1BM Proprinter XL24

10. Printer-sharing Device

Hardwatre Total

tons of model outputs {the
The dot~-matrix IBM Proprinter wil
arly drafts and, because it can acc

QUANTITY

3

-

- N

N R T T TR P N T S S O S TP SN S DRI (P T FN T
AL TR PRy o T PR o a

UNIT COST

$2,520

7.700

480
370
840
790
328

2,800

740
1,000

latter requires the
1 be used for
omodate wide paper,

ant.

TOTAL COST

$7,560

7,700

1,920
370
840

1,580
325

2,800

740

$24,835%
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the pond level remained at a constant S5 foot level and
effluent monitoring was reported for the month. Apparently
the operator forgot to report effluent flow.

A further examination of the monthly operating reports show
that the facility was operated as a continuous discharge fa-
cllity for 1cng periods of time without any storage. The fa-
cility had a monthly discharge for 35 out of 37 months
examined, The number of days a discharge occurred each month
ranged from 8 to 31. Eighteen of the 35 months reporting dis-
charges, showed that discharges occurred daily.

Further examination of the monthly reports for the months of
Necember 1984 througbh February 1983 reveal that out of the
205 days considered; a discharge was reported for 901 days
(75%), and storage was reported for 304 days (25%). A total
of 18 continuous discharge periods were reported during this
time. The length of each period ranged from 1 to 368 days. An
average continuocus discharge period lasted 50 days.

There were 18 storage periods reported. The length of sach
storage period ranged from 5 to 31 days. An averags atorage
pariod lasted 16.9 days. A discussion of why the facility
cannot be operated in the controlled discharge mode of opera-~-
tion with spring and fall discharges will follow,

3. BEach operating permit regquired that the discharge be moni-
tored for BOD once per waek with sampling to begin on the
third day after discharge is initiated. Also a pre-discharge
BOD sample was to be cnllected in the lagoun near ihe ocutlet
atructure.

The City did not regularly sample the discharge and the
lagoon contents #s required., The City walited from 0 to 11
days after discharge was initlated bafore a BOD sample was
nollected. The average wait before collecting a discharge
~anple was 4.6 days. The c1tx did not always stick to once
per  waek aaupllng of its discharge. Often the City let se-
veral days pass before another discharge samsple was col-
lected. The length of days betwe.: samples ranged between ¢

| and 22 days. The average wait was 8 days. The City sometimes

| would collect a sample and then let several days pass and
then stcp tha discharge betore collecting a sample.

|

| The City also reported the in - cell BOD and TS8 samples |in
| the same columns for discharge samples on the monthly operat-
1ng raports. The reports provides different columns for in -
cell an dl-churgo namples. This was pointed out by the City
in ite report. Therefote we recaloulated the monthly average
effluen: and TSS values uaing only the discharge samplas,
Consistent compliance was based upon these values rather than
using both in - cell and discharge samples. However this left
several monthly avectages being based upon ons effluent sam-
p:o. biglult the discharge was only sampled one time during
the month.

e e ke ke o
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I11. TREATMENT EQUIVALENT TO SECONDARY TREATMENT

3ection 567-62.3 (3) defines (or adjusts) the minimum levels of
effluent quality for those facilities that can be considered eligible
for "treatment equivalent to secondary treatment" (TEST). 1If a acility
can 80 qualify, the minimum levels of effluent quality are as follows:

CBOD 30 day avg. 40 mg./1
SS 30 day avg. 80 mg./l
Percentage removal not less than 65 percent.

Each of the five criteria to determine the eligibility for TEST
will be discussed below:

A. Section 567-62.3 (3) (a). The CBOD and $S effluent
concentratione conslstently achievable throuzh proper
ogcr-tlon and malntenance of t. ¢atment woiia txcncs the
Minimum cv&!mpf effluent gua[ftz ag set Iort or
standard secondary treatment.

Thare certainly is no disagreement that the City
of Wapello's waste water treatment facility cannot
consietentiy schieve atandard secondary effiuent
limitations. From an ensiucering standpoint, the
system was 1 “ver designed to do so and there is a

recognition . '~ the rules, that a waste stabilization
pond will like 't maet the siandard secondary
requirements.

B, Section 567-u2.3 (3) ( A_trickling filter or waste
stabiljzation pond is . .» tha primary process.

The Cicy of Hu{ello's treathen cility is exclusively
a wast. stabilization pond.

C. Section 567-62.3 (2) (¢). The ttgigu-nt worke provide
significant biological treatment of municipal waste water,
Attached to this application marked Exhibit A is a summary
of influent data with corresponding percentage ramoval
success for the years 1985‘ 986, and 1987. As can be saen
from the exhibit, the City's waste water treatment factlity
has in fact provided significant blological treatment in

that in each of the three years it has received a percentage
removal criteria in excess of the 65 parcent guideline,

L emm P A T PR TR S £



Esgi3rr— 7
St Gy OAF DCELAATToS

-

AT DGLS fLeow’ = 320,000 G.~ -
WGz Bols = SHE/ melle

e ALE Godds = Z-é»z?/_..&

N s AL = BO P

AAYC OCETET/oaS TiNE = I3 O9YS

AN KOSy EATION) TiAE B RECHA » 5P L9y

Ave DAY £Lew/ = 3Z3,000 G.°O.
Ve T (Fols = JET »9/4.

A &amsw SoPs = IS5 /_-7/_;,

Ce Zasovhe = Pr 7

LG, DETEAYIIA 7 IAsE w DT A9sS

AR . T AT s TN - Jirwea = 55 LWFVS

/287 :

AVG DALY Alew/ = Z/7),000 & A7 O

NVG I~ 200y = JSEG m]/..t-

e E&FF goris = 28 ”:)/"""

Ve HSAloval = I/ 7%

AVG DETENTION JrME = J7/8 OAVS

MK OETEAyTIon’ TIE ™ ABHST w P8 oAys

Lﬂﬂ:m’ - IR T am D i ——— - ) : . . . - SRRy i
™ e T T T S T T T R ST



) 7’ 4
LSS O

i g OELE ) I CHLCHLEA TS Gl A,

s (ARDOVE AAE Y P O AHOITHS | DT, /L

a0 G TAA. , IPED .  Apgecs , ) 988 o5y

AP LE) LWL

& CHEUMES L TEAT/0APLL Y DIIAS pad  CONSSER Uy T S

S/OK ., A7l o ~AMNTH AVEENGE SRPLLS S&o v/
CAMVE.S ,

baa g R HGE B o e T A T T N O S e, . i g S T e T T UL T



S S s e - e

PO ———

AL ou) EJFN — LI MO
e et R

* !
ro-r-87 7@ ~Z /88

WOWA CONCRETE PRODUCTS CO. -

i
(/2s Ouys)

e

AMES, 1IOWA -

EAGooA/] S

E__“_;__;__,FZOQ_;MW‘;_S_#P___‘_ 1 AfOHE METEL S
i | = sy - | i S0 / is-mt_--é'g
/2, 13/, 200|/5, # 59, 530 2 2e9, /20’ /b, £,
i T f
N 25,590, 700 |__. 27, 445, <7
‘ e m 246, 377 AVE = Z2Z/, <,
. . . : :
Sy4. a0, ) P T o l
N | g = 98.2|7%_ |
STA. Aoz 95.& 7o | ;
3 """95 | /‘-’LMJ AErmes ! | MO L N ETEES
I_ el Sy | SR 2 s/ X
' 56,8500 | /o7.600 | SE LgO <t
os:é 7| SEtloo . /5%, 400
' . i
....+......_...-...'.... . et Al . .__'. - }............._.._._
ARV VDU SUDER . L.
3-E23-88 | stow pMasaes | Mowm Mgrwes |
SR s79/ |3 - Svm /) s T
| /38100 | £/#)000 24/, PED z.a-':,.-i
éé.0o o 348700 ? 527, 52O
|
o
T
- rg-88 AL 0w/ Lysyeon S Alossn2 s T
I Y Y e s wo
SSG R0P ' /4S5, /00 /7)) 6L /785, ..
758% 30/)|n00 \ 397, 32w
|
} )



IOWA CONCRETE PRODUCTS CO.

v = 2/

'+ AMES, IOWA -

60010 (615

e i NP oz:&.ééct fu/zr
| L s o |
Mowri | AlANn | T | T|[AlsTe [ [ Jaye
F -y , ' . . i
’gﬁ 55 X S| sy | g8 |z |ye.s 41' o 35,/
Moo g X 1 ! ‘
~7 | s¢ Py és |79 |leg|z7 |25 |lg9 |52
S5 my /1 : , -

Noave |72 26| . |ss| 40 | g0 |sp.5|7¢s 59 |4 £2.3
';z/' /5 30 37 |44 |72 | gy | ol |79 | |
—ﬂ'u ! X i | i i ,

e P J€O) 0 || 40y 298 | 8/ by |s28|072| 6 |an
,-1..0. 1 o S ! i ;
.:2: 278 340 | 0 [ 409 409 |38 | 278 | 449 .fi‘ soe| &

(oS ] ; . ' -
st sp-(-¢ |sv [ 26 |3 [ & 30 | 3/ | 30
. i , 1 _ll . ; l ......_J

.- | ! 1. ' ..‘ ...‘. |l f....... ....' - l " ’ " FYT | . ,

+' ! ! i -l -."_..'!, : C - f i .,’;.._.';m_.l’.__._..l,__ . :

.' R T

. . P !

o ! S T A :
H : :' : | ' '
; [

! | i i
!' ' l ' :
o . i
ERE | |
] . | :
o | B




- & =
' 8. hewlett-Packard Laser-Jet 1 2,800 2,000
i Beries 11 printer with
) sxpanded memory
E 9. _IMM Proprinter XL24 1 740 740
16. Printer-sharing Device 1 1,000 _ 1,000
| Hardware Total: $§ 24,838
is Boftwerse:
1 Rescription Quantity Unit Cost Total Copt
1. 1IBH Pr-DOS 3.3 4 80 ’ 320
2. dbase [11 Plus & 490 1,960
3. Ilotum 1-2-3 1 350 3so
4. IBM FORTRAN Cowpiler 1 270 270
S. Display¥rite & 4 350 1,400
6. BigmaPlot 1 395 .33
Boftwaras Totel: 8 4,898
| TOTAL: L29,3%

Motion was wmada by Catherine Dven to approve the Computer Equipment
Acquisition for Wa'er Quality Plamning Bection as presented. Seconded by

oy Irisbe. Motion carried unenimously.
I1OWA_ STATS UNIVERSITY CONTRACT FOR VOGATIONAL AND AGRICULTURAL BRUCATION
FROUR LD

Stan Kuhn, Division Administrator, Adwinistirative Servicea Division, presented
the following 1tem.

The departeant requests approval to snter inte & contract with 18! to devalep
wivcat ions) waterials end provide in-searvice training on groundwater to lowa
vocational agriculture teschers. The §32,883% contract would be paid for from
the o1l ove: charge acooumt of ths Groundwater Fund. Bubjectan to ba covered in
the progres are ay tollews:

1. Wydrogerlogy

2. Agriceltore ewd wrbam wee of nitrogen fertiliser and peaticides
1 Undurgromnd tanks and pipalines

h Nasardows svkotence handling sl storage
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Gity of Ricketts

Mr. Combs atated that this case has been resolved; therefora, no action is
required.

Qttumwe-Wapsllo County Sanitary Landfill Cowmisgion
Hr. Combs briefed the Commission on ths history of this case.
Mike Murphy stated that since the agenda brief was prepared thelr

representatives wet with department staff and have arrived at some agreement;
therafore, referxal is requested to formalize the consent decree.

Hotion was wmade by Catherine Duynn for referral to the Attorney General's
Office. Seconded by Ksith Uh). Motion carried unanimously.

Copp Okoboji (Milford)
Mec. Combs briefed the Commission on the history of this case.

Motion was wade by Catherine Punn for referral to the Attorney Generzl's
Office. Seconded by Donna Hammitt. Motion carried unanimously.

Pe¥itt Noose Lodxe
Mr. Combs br{sfed the Commiasion on the history of this came.

Motion was wade by Cgtherine Dunp for referral to the Attorney General's
Office. Seconded by Gary Priebe. HMotion carried unanimously.

Richard end Scounis Davis (Albig)

Mr. Comba brisfed the Comminnfon on the hiantory of thia canse

Motion wan made by Namcylee Sighspmeng for rafarral to the Attorney Gemeral's
Offica. Beconded by Cgtherine Duin. Motion cacrried unanimounly.

Yosnos Hedshen Mobile Mewe Court (Ceder Repide)
M. Combe briefed the Commission on the history of{ this ceve.

Motion wes meds by Charlotte Hohr for refarral to the Attornay Genseal's
Office. Snconded by Cetherine Dunn. Motion cacried vnanimously.

Jaman Combe, Diviaien Administrator, ‘oordination and Informetinn Diimiom,
pransnted the following {tem.

The lowe Groundwater Protsction Aci wmandated the department to bold six public
hesrings on what role, 1If any, #' andards should play in the pretectiom of the
resowrce. The dapartment heid i4 hasrings. Appromimataly 330 peopln attanded
tha hearings. Is addition, vritten commants have beesn recaived from appron-
tmataly 2% people.
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standard. A wajor source or sajor wmodification will be considerad to cause or
contribute to a viclstion of & netional ambient air quality standard when the
air quality impact of the source or wodification at any locality that doos not
or would not meet the applicable national standard would excesd the following
significence lovels:

! Avevenjrg Thos
|___Mwnm] 2% Wre. $ e, 5 Wre, 1 W,
! ! | { !
el lutant i s H s | t s |
lul — ] 1.0 uwpm ulu.na | Poesougre |
1) I I | u-th,_*“_llm.m- ! ! !
7] —_ 1.0 ! ! . } ! "
co ! { | o.5 mg/m ! I £ wpm
| 1 ! 1 !

A permit may be granted to a wajor source or major wodification as
identified above 1f it reduces the impact of its emissions upon air quality by
smbient sufficient emissions reductions to compensate for its adversa cause or
contribute to a violation of any natienal ambisnt air quality standard. This
saction shall not apply to a major sourns or major modification with respect
to & particular pollutant Iif the owner or operator demonstrates that the
mource is located in an eres designated under BSaction 107 of the Act a»
nonattainment for that pollutant.

ITEM 4. Awend paragraph 367--22.5(1)"k" by adding "PM
list of pollutants.

ITEM $. Dalete subrule 367--22.5(6).

ITEM 6. Awend rule 167-+<26.2(4358) by delating all of aubparagraphs
567--26.2(2)"a"(3), 26.2(2)"b"(3) and 26.2(2)"c¢"(3) and by renuabering the
rule ancordingly.

ITEM 7. Amend subparagreph 367--26.2(2)"a"(2) to rand as follows:

(2) Eimpe particulate matte, (PH-10) 9:0-80#-6r-878 350 micrograms per cubic
water, 24-hour average.

(2) [Eine particulate watter (FN-10) 5:8-68f-0r-62% 420 micrograms per cubie
water, 2A-hour average.

ITRN 9. Awend subparagraph 567--26.2(2)"¢"(2) to read an follows:

(2) fine perticulete matter (FN-10) 7+0-804-0r-875 500 micrograms per cubic
water, 24-howr averags.

ITEN 10, Amend rule 567--28.1(455B) ae follows:

o} 15 typ" to the

$67--28.1(A550) Btatewide steandards., The state of lowa swbient air quality
stendards ahall be tha Netional Primsry and Sacondery Amb{ant Alr Quaiity
Stendardn aa pubiished in 40 Code of Fedaral Regulations Part SO (1972) and ae
mvanded at 3 Fadaral Regiatar 12384 (Septewbsar 14, 1973), 43 Faderal Regintec
AS2%8 (QOctober 3, 1978), and &4 Taderal HRegistar 8202, 8220 (Fehruary 9,

1979)r, and 32 Tedecel Reginter 24634-2406609 (July 1, 1387).
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C Agenda ~ Page 2

*‘ 13. Monthly Reports. (Stokes) Informaticnal.

e

é Quality Rules (PM,.). (Stokes) Decision.

(
17. Address Items for Mext Mesting.

) Daci .

.Dt’i"‘tl -16. IM“—-{;% 39, Requ nte for !’rop,\l{y Plugging Ahy}!dmd Walle.,

oy v

July 18-19, 1988 i
August 13-16, 1988

14, State Revolviag Fund. (Stokes) Informational.

1S. Notics of Intended Action——Chapters 20, 22, 26, and 28, Revisions to Air

ey
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SOPTNARE:

1.
2.
3.
4.
S.
6.

DRBCRIPTION

I8N PC-DOS 3.3

dBase IIT Plue

Lotus 1-2-3

iBM PORTRAN Compller
DisplayWrite 4
BigmaPlot

goftware Total

Total

QUANTITY
4

4
1
1
4
1

UNIT COST
80
490
350
270
350

TOTAL COBT
320
1,960
350

—— — W

$29,530
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IOWA DEFARTHEWT OF WATURAL RESBOURCES

il
Al
ITHEN |g ' DECISION

CONTESTED CASL APPEAL: CITY OF WAPBLLO

PWIRONMENTAL PROTECTION COMMISSION

Oon July 30, 1987, the department issued Administrative Order No.
87-WW-48 to City of Wapello. That action required the c1t{ to
comply with an lmplementation scheduls for wastewater facility
improvesents and to pay a $500.00 penalty. That action was ap-
pealed and the matter proceeded to administrative hearing on Oc-
tobet 17, 1987. The hearing officer isesued the Propomsed Findings
of Fact, Conclusions of Law, and Order on January 13, 1988. Tha
decision atfirmed the Director's Order.

The City appesled this order to the Commission and that matter
was presanted to the Commismion in March. The Commission tabled
the case, allowing the City to present wmore information to the
staff for consideration. That has been done and the staff has
deternmined that its original decision stands. Thus, the Commis-
sion needs to resume conzideration of the appeal), including the
events since March,

The Proposed Decision, and pertinent documents have been distrib-
uted to the Commlssionsts. The entire record, including hearing
tapes and exhibits are available for your review. The parties
will be available to atgue their respective positions and respond
to !our questions, You may then «ffirm the Proposed Decision, or
modify or reverse {t, substituting your own findings of tact and
conclusions of law based on your conclusions from your review of
the record and legal argument.

Mike Murphy
Government Liaison Bureau
June 2, 1988

88154DNROD23
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B. The City states the tresatment works provide significant bi-
clogical treatment of municipal wastewater &s per rule
567-62.3(3)"c". We conclude:

| 1. The data examined and the information presented by the City
; contradict concerning the facility's ability to provide sig-
P nificant biological treatment, that is €5\ removal. BOD re-
| moval ranged from 5% to 91 scrcent with an average of 78%.
' Three of the 37 months examined had BOD percent removals less
than 65%. The City maintains that BOD removal was always
F greater than €5%. The percent removal figures are based upon
actual influent and effluent samples as described above. The
Dapartment may grant a lower percent removal requirement due
to the combined sewer system as per rule 567-62.3(2)"4". The
decision to grant this should be made by senior staff.

C. The City maintains that its treatment plant does not receive
organic or hydraulic loadings which prevent it from consistently
complying with equivalent to secondary limitations as per rule
567-62.3(3)"e". We conclude:

1. Information provided in the approvaed preliminary englineetin
report prepared by Donald C. Stouse, the approved plans, an
the construction permit issued in 1966 vere examined to es-
tablish facility design.

According to the engineering report the pond is sixed for ap-
proximately 100 persons per acre at design loadings at a
depth of between 2 and S feet. The design organic load is 370
1bs BOD per day. The design nvorngn tlow is 415,000 gallons
per day with a daily maximum of 1,000,000 2allonl per day.
The plans show that each pond cell has a 7. acre surface
area when at a ) foot depth. Burface areas for the % foot and
2 foot depths (normal operating depths for storage) were cal-
culated to be 7.85 acras and 7.51 acres, respectively. 'The
plans show the inner dike slopes to be 2/1. The calculated
design storage capacity per cell between the desian 2 foot
and 3 foot rating depths 1is 7,506,180 gallons or
1%,012,360 gallons total for the nd. (Plsase ses the angi-
neering report and approved plans tor confirmation of these
figures). At a design flow of 415,000 gallone per du{ only
36.2 days of storage capecity are available. This ind cates
the facility was never designed to operate as a controlled
discharge faclility with spring and fall dlucharrcl. As indi-
cated above, the maximum storage time seen dur ng the period
in estion was 31 days. The total volume available in the
po cells was calculated to be 24,030,388 gallons which
gives a total detention time of 59.8% days at the design flow
of 413,000 gallone g:r day. The cells would have to be com-
pletely drained to able to store wastewater for 60 days at
the design flow. Therefore the remalnin andlzni- is ned
upon continuous flow tation as indicated by the design and
curcent mode of operation.

2. The Department considers hydraulic and organic overloads to
be occasions whare the dealign flow ane organic loads sre ex-
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Atctached as Exhibit B is the influent data from the
State report. Attached as Exhibit C is the actual
calculated influent data. Exhibic D outlines the
methodology of calculating these pntual flows. It

was the assumption of the City and as calculated in
Exhibit D that prior toc the inatallation of flow meters
baginning in October, 1987, the City was reporting
arcificially high influent flows without a more accurste
methodology. By utilizing the actual flow data since
October, 87, we have developad a relationship between
the artificial dats reported on the State reports and
the actusl data as calculated. We have then recomputad
the actual flows to determine the actual influent flows
into the treatment facility on a monthly basis for each
of the last three calendar years.

ST T N R TR T T SRR T T Bl

As previously indicated, sach of the years indicates an
avarage percentage removal in excess of cthe 65 parcent

@ criceria. We clearly beliave this is an indication of

| providing "significant biological treatmant'" under the
rules as wandated, and glrttculnrly on a case by case
banis in examining the City of Wapello's tresatment
facilicy., We know of no methodology to accurately
report the percentage removal othar than to do s0 on a
zcatly basis. To attempt to do so on a daily or monthly
asis would be srtvificially skewed by whether the facility
was discharging or not,

D, Section 367-62.3 (3) (&). facilicy was mot gonecrucced
ince J 1972, The

This facility was commtructed beginning in 1967 and wae
first utilised in 1948, Obviowsly it meets the desi
criceria of beaing construwcted prior to Jamuary 1, 1972,

s It furcher ficts within much of the special critarias

t discuaned in the Cemgressional Report ancouraging

J oligibilicy under the treatment squivalent to secondary
treatment standards.

E. Sestion 547-62.3 ()) (e).

T Patd! Laltha R SNV % GFE LY WAL B .
IC111C148 ITON cONsioLently COWMpPLYIing
K, end (R).

We believe tha kaywords in this particular criteries
aligibility are the words "consistently eunplytnt."
Hudg of the pravious discussion with departmanta
officials have unforcunacely focusad upon soms coriteria

2 b O O 3 IR ) a8 A KR L
IOSALRED Which DY orveni
L with Bectionh Bf.5 (J)
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Stan Muset DEA NGO, NHS s8Ul67
Page 4

buried by Mr. Moser, and approxidately two pleckup trucklouads ot
"white debris”". "White dJdebiis”" 18 household material such as
household ygatbaye, oid appilavces, dand things of that oature,
The "white debris” Orficer Michael ot seived being buried by Mo,
Muser included 4 washer ud dryer.

{testimony of OUEficer Paul Michdel; bDepartwent Exhioit 1,2)

4. Mr. Moser's land at site 2 18 low land near a river and
pond. The atrea floud;, Filling 10 the atea, ovme Lhe 11l
matecial war buried tuproved the value Of the piuperty oy
raising the elevation, l1mproving i1ts lovks, and allowing Mr.
Mosel more complete acocess to the property.

{testimony of Mr., Merlyn Boyken; Officer Michael; Depdritment
Exhibit 1),

5. Mr. Mouser attempted to show that OFfficer Michael's testimony
was not credible, Mr. Mouser ratised the isuve of a prior lawsuit
between Mr. Moser and the Hudson Police Lepartment, in wiich
Officer Michael wdas a named party in his capacity as a police
officer.

Mr. Moser also questicneda Officer Michael regarding OQfficer
Michael's prior employment. Mr. Moser's brother owns a protavet
com@ny and Otficer Michael used to work for Mr Moser's brother.

Mr. Moser's attempts to attack Officer Michael's credibility were
unsuccessful, The evidence showed that Officer Michael was a
credible witness.

(testimony of Mr. Moser; Officer Michael).

6. The evidence was uncontroverted that Mr. Moser rtegularly
allows contractors to dump material on his property, Although
Mr. Moser denied in opening statement that any violation
occurred, Mr. Moser's owi testimony showed that he allows some
illegal material to be dumped on his property at site 2. Mrc.
Moser testified that he has five woodburning stoves on his
property, and he implied that he accepted the wocod whica he
testified he burns in nhis astoves. Mr. Moser and Mr. Donald Jones
testifiad that City Councilman Patterson comeg to Mr. Moser's
property and hauls away metal, so obvicusly Mr. Moser accepts
some metal. Mr. Moser also has accepted legal fill materials at
site 2. Brick and mortar were brought to site 2 from buildings
which were torn down in Waterloo.

(testimony of Mr. Boyken; Oificer Michael; Mr. Moser; Mr. Jones).

7. On Augist 21, 1985, the Department inspected Mr. Moser's
property, and found no violations of the Consent Decree,
{Appellant’s Exhibit 1).

B. One witness testified that people had dumped things on WMr.
Moser's property without Mr. Moser's consent. The witness did
not testify as to what material had been dumped without
permissicn, except that on one occasion a luad of shingles was
dumped., On that occasion, Mr, Moser called the person who dumped



IOWA DEPARTMENT Of NATURAL RESOURCES

ENVIRONMLUNTAL PROTECTION COMMLSSTON

ITEM ¢ o DECLTON
s

oTST 1 ksE /,//

On dovember 14, 1946, (he deparkfuent 1ssued F)ood ain permit pp
86-181 to Eloise Reeye. Thag/ﬁction author ized Intenance of a
previcusly constructed leveg aystem, with the stApulation that it
be partially degraded to - ecified elevations. / That action was
appealed and the matter groc eded to adminiitgacive hearing on
March 8 and 9, 1988, ig8ued the attached
Proposed Findings of X w, and Oyder on May
20, 1988. .he decificn affiimg the deﬁ;>gment's permix, as js-

sued. -~ -

™~
Either party Y appeal the Proposed pécision to the Commisasion.
In the absenweé of an appeal, the Commission may decide on its own
motion to view Lhe Proposed heci 10, If there is no appeal or
review of /the Proposed Decisjion, At automatically becomes the
£final defision of the Cummissiop.

PROPOSED SUNTESTED CASE DECISION: &

\\

e

Mike Murphy
Government Liaison Rureauy
May 25, 1988
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the flows in the East and Weit Nishnabotnas. Flows from the West
Nisbnabotna can Jlow acrtoss the equalization artea and i1nto the
East "ish, :ad ‘ice versa, depending oun which relative flow depth

is higher. The Reese eust-west Jlevee, Lhe access road, and
County Rouad-J-4c¢ all reduce the efficiency of this c¢qualization
atea,

(Testimuny of Jack D. Riessen, Larcry Whitehead)

6. In 1964, Larry Wnitehead moved the northwes. corner of the
levee, Whitehead admitted *hat arfter the northwest corner of the
Recse levee had a blowout in Januaty 1970, he repaired it and
raiged it one to two fecelt., Both Whitehead and Lloyd Heim, farm
manager for FParmers National Company, testified that the Reese
levee system had not veen raised since 1970,

(Testimony of Larty Whitehead; Lloyd Heim; Reevse Exhibit Q
Lepartment Exhibit 1)

7. Floods which overtupped the Reese levee to the extent that
tepaics were necessdcy occurred in the following years: 1957,
1960, 1962, 1964, 1966, 1367, 1970, 1972, and 1J87. 1In 1982 the
floodwaters came within one foot of the levee tops aund in 1984
they came within 8ix inches of the levee tops.

{Testimony of Larry Whitehead)

8. The Army Corps of Engineers pertormed repair work on the
Reese levee system following the 1972 flood which was a seven
year recurrent interval flood at the Hamburg Gauging astation.
The Army Cotps of Engineers has authority under DPL-84-99 to
perform rehabilitation of any flood control work dJdamaged by
flood, hurricane, or coastal storm. Pl 84-99 dnes not authorize
the Corps to wmodify works to increase the degree of protection on
to provide protection to a larger area. However, the Corps
apparently routinely overbuilds a levee 108 when repairing in
order to compensate for lacer settling.

(Testimony of Lloyd Heim, Larry Whitehead; Reese Exhibits T,U)

9. On August 2, 1973 the Iowa Natural Resources Council received
a letter from H.E. Gunnerson, Chief Engineer for the Iowa State
Highway Commission. Gunnerson Complained that landowners in the
Riverton area were raising the levees to the grade line of the
highway at the main bridge locations. This caused elevated water
levels to the point whece ice and debris were damaging the super
structures of the main bridges.

Th: Highway Commission raised the bridges to even higher
el.vations and the 1landowners again raised their levees.
Gunnersonp enclosed a sgsurvey of the area with his letter and
stated that the survey information was obtalined throughout the
years by the Highway Commission and is all referenced to the same
datum. the enclosed survey indicates levee raises betwaen 1953
and 1970 for points indicated A,B, and C. It indicated a levee
raise between January and June 1972 for points indicated D,E,P,
ard H., Points D,E,F and H on the survey are all points on the
Reese levee system.
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21, Evaluating existing flow patterns for the project a.ea isg
extremely complex due to the extensive network of privately ownasd
and constructed levees, Riessen modeled flow profiles using HEC-
2 Water Surface Profile Computer Proygram, a computer model
developed by the U.S. Army Corps of Engincers which has bhecome a
national standard for computing surface water and stream
profiles. Sulo Wiitala Approved the use of the HEC-2, program
stating that it provided the bLest results achievable with today's
technology. Using HEC-2, water surface ptofiles were evaluated
for three conditions:
a) flow confined Gto exiating levee system-water surface
profiles computed for various flow values assuming flows
cc..cained  between existing levee alignments, As a
simplifying assumption, no flow diversion or equalization
was .ssumed to take place along and adjacent to J-46,
although this does occur for certain ranges of flows. See
®inding of Fact 10.
©) Uncontined flows-profiles calculated for "no levee"
conditions. Complete flow equalization assumed to take
rlace across the common flood plain,
¢) Reese levee effective - others not effective.
(Record 2; Testimony of Jack Riessen; Sulo Wiitala;
Department Exhibits B,C,D)

22, Riessen concluded that leves development along the mainstem
and the East and West Nishnabotna has increased flood heights
substantially. He points to the upward shift of the rating curve
for the USGS gaging station 1 1/2 miles downstream from che
confluence as verifiable evidence of this effect. The June, 1947
flood of 55,500 cfs reached an elevation of 920.2 ft, N.G.V.D.
The June, 1984 flood of 24,300 c.f.s. reached an elevation of
922.3 ft. N.G.V.D. Although the 1984 flood was less than one
half the magnitude of the 1947 flood, it was about two feet
higher at the gaging station site.

{Testimony of Jack Riesgsen)

23, Riessen contends that main channel sedimentation or
aggradation is not a primary factor in the contemporary rating
curve shift. Aggradation is the fillinc and raising of the level
of the stream bed by deposition of sediment. In the Project
Summary Report (Record 2) Riessen states that while the
Nishnabotna carriegs a heavy sediment load, the channel system
appears to be in equilibrium. Reese Exhibits E and F, prepared
by Sulo Wiitala, are Channel Crossections of the Nishnabotna
River above Hamburg for the years 1956-1987. Those exhibits show
that the level of the stream bed has fluctuated.

(Testimony of Jack Riessen, Sulo Wiitala); Record 2; Reesge
Exhibits E and r)

24, Riessen concluded that the levees in the area provided, on
the average, 2 to 10 year floc¢.! protection. Many levees would
overtop with less than a fjive year interval flood and levees can
fail from seepage "blowou( “ prior to overtopping. The Reese
levee is from 1 1/2 to 5 .t higher than adjacent levees, and

e oncluyded in his
3?3 ect"'};u&%"&y"?‘%%%%t“ Hfall?wiupagﬁﬁegakneielsns enxcgas of a 100 year
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proceedings, the burden of proof, apart fiom statute, is on the
party asserting the affirmative of an issuve.™ Thete 18 no
statute fixing the burden of proof in cases such as the one under
consideration heie, Although some of the Divisions of Chaptler
4558 contain statutory provisions allocating Lurden of proof,
Division [I1, Part JV, dues not,

Thece are nunerous legal issues presented in this case, The
burden of proof with respect to jurisdictional 1.sues {s clearly
on the Depactmrent. With respect to the pernit itself, the
Department hae the burden of gouing forward Lo s!'. .w the bas.s for
its dJdecision and the permit conditions. Howeve. , the burd:n of
persuasion is on the appellant to show that the j.imit conditions
are uvnreasonable, arbitrary, or capiicious. Tie appellant, as

the applicant for the permit and the petitioner, s the woving or
pleading party in this respect. 1n addition, the burden of proof
for the cunstituticnal issues is clearly on the . .prliant, who ls
the pleading party.

11, The appellant argues that the permit onditions are
unreasonable, She questions the wvalidity of + .« Department's
choice of a ten year proteccion level and twe Department's
technical analysis. In addition, she has argued that the

conditions are unreasonable ecause of the ecounumic impact that
they will have on her. These issues will be add:ie sed in order.

Riessen decided that a 10 year protection level would bhe
appropriate for the Reese levee under the ciicumstances. Sec
FPinding of Fact 27. Appellant disputes Riessen's i1nterpretation
of the word "“comprehensive" and argues that hLer levee, ar a
comprehensive levee, i& entitled to 25 year protuctiion under 900
(now 567) Iowa Administrative code 72.4(1) (a). In her reply
brief at page 6 appellant reiterates that she should be allowed
protection from a twenty-five year frequency flood. 1t should be
noted that 900--72.4(1)(a) does not state that ‘ievees should be
afforded "protection®" from a Ql0 to Q25 flood. Rather the rule
statee that levee heights are to be limited so "that overtopping
will occur due to discharges from Ql0 to Q2 with .ne more
comprehensive levee system being permitted the greater degree of
protection.” (emphasis added)

Appellant argues that Riessen's definition of "comprehensive®
must be rejected because it varies from the common meaning of the
term and such an interpretation should not be given deference
abgsent a properly promulgated rulr,

Adnministrative tribunals are to be given a reasonable range of
informed discretion in the interpretation and application of
their own administrative rules. Dameron v. Newman Brothers, 339
NW 24 160 (Iowa 1983). The hearing officer agrees that the Reese
levee is comprehensive, in the ordinary meaning of that term,
with respect to the Reese Property. However, the rule does not
allow the greater level of protection to the "comprehensive®
levee, but to the "more comprehbénsive levee system."™ The rule

ires th
of the - aystem to deteraind’® Vel LIS TORP IV "ERS
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management ared would virtually eliminate this equalization effect and

creatc more than & 1.0 increase in stages.” (emphasis added) Appellant
Reere has just learned that the Uepartment nt Natural Resources proposes to
raise the levees around the upstream game managament area and, in fact, has
held a bid letting for a project to raise the dikes around this state area.
Assuming, without knowing, that such a project is permitted by the
Department constructing ft, this matter should be reheard to tntegrate
whatever tind{.gs were made to allow raistng the levees around the upstrram
gdne management area fnto the hydraulic analysis and facts considered in the
Reese Jevee matter.

4. Finding of Fact 27. This Finding of Fact state- a were estimate by
Mr. Riessen, but does not state any provable fact to show that the Reese
levee degraded to the elevations permittad would in fact provide protection
from a ten year recurrent interval flood. In fact, Riessen used the wrong
stream, {.e., the West Nishnabotna fnstead of tie East Nishnabotna, and
erred {n applying slope to arrive at the heights for points A, B, C and D 1in
the permit. Mr. Riessen and Mr, Wiftala both testified that they used flood
slopes to arrive at their elevations and yet Mr, Riessen's slope yields only
3.5 feet of difference in elevation between points C and B, while Mr.
Niftala's slope ylelds 5.9 feet of elevation between point C and point B,
allowing by this refinexent {tself almost 2.5 feet wore protection in the
upper or northerly levee than that allowed by Mr. Riessen, Evidence shows
Mr. Riessen has continually adopted the least protection available for the
Reese levees. For instance, since he and Mr, Wiftala used the same slope,
if 928.5 were the correct elevatfon for a ten yesr flood at point C, the
correct elevation for a ten year flcod at pofat D would be 934.4, whereas
Mr. Riessen has assigned 932 to that point. The chart below graphically



"mpncroachment limits". This term is defined in 900 LAC
§70.2 {(now 567-70.2) as the boundaries of the floodway. By
tailing to savisty the "1 foot rise" criterion in 900 IAC
§72.4(1)"d", the Reese levee system is, by definitinn,

located within the floudway.

£. Application paragraph 6: The first unnumbered para-
graph dealing witnh slope is essentially a suwnari zation of
application paragraph 4 which is addressed above. The
second unnumbered paragraph contains three separate allega-
tions. The first alleges that Jack Riessen erred in deter-
mining the height of the ten year freguency flood. Appel-
iant fully argued this point in her Brief and Argument, pp.
11-12. Secondly, Appellant argues that the full facts are
not before the Hearing Officer bLecause some of Jack
Riessen's interpretations were based on protiles not entered
into evidence. Mr. Riessen's conclusions are clearly in
evidence as are Mr. Wwiitala's conclusions based on Mr.
Riessen's background analysis. Finally, Appellant asserts
that the Department failed to carry its burden regarding
flood slope and mathematical calculations. The Department
met its burden of coming forward with evidence establishing
the propriety of issuing the flood plain permii. However,
Appellant did not offer any contrary evidence requiring the
Department to submit additional evidence. Indeed, Appel-
lant's evidence in the form of expert testimony by Sulo

Wiitala merely confirmed the Department's evidence.

RC:bsg/M169L01.01 3
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a . pecled to Sibley area reuidents in anfoumal 1adio and
Nnewspaper &nnouncesents nout Lo burn due Lo the exciemely Juy
waather, HMay 13, 1987 was a iainy day. {restimeny of Ted
Krull, Herman Gradert)

The farmhouse that was burrned 18 located cutside the Sibley
fire department's district and in the Little Rock fire
department's discrict, Chief Krull was not aware of Lthis
until a week bLefore the hsaring, Krull stated that the
propeity is listed in the Sibley pho. o directory and has
department has routinely anéwsied fare calls In that area.
The Sibley fire department s made up of volanteers, but the
fi:e chief is a paid position. Krull stated that under the
Mutual Aid Agreement between the fire departments they answer
all calls, even if owutside thelr territory. Krull steted
that in addition to answering such fire callus, he weuld alsc
answer guestions and a8sist in g=tting peraits toc
indiviauals outside his tevritory.

(Testimony of Ted Kiull)

Krull testified that when he ceguested variannes from the
Department to bucn a buliding the Sibley fire depaciment
always does the actual burning and uses it as a training
fire. Krull ctated that none of his variance requests had
ever been denied. Mr. Krull was confused as to the nature of
the Department's involvement in the training fires. Training
fires are exemptions f:om the open burning prohibition and no
variance is required. However Lhe fice department musit
contact the Depaitment and provide sufficient informacion
concerning the trainirg fire, including the propos:1 dates of
the fire and alternat. dates. The Dupartment wil. then send
a letter acknowledq.ny that it is a bona fide training fire
and confirming the dates.

(Testimony of Ted Krull, Doug Campbell)

1f Mr. Gradert had contacted Mr. Krull prior to the fire,
Krull would have arranged for a training fire.
(Testimony of Ted Krull)

Training fires are ocarried out only {f proper weather
conditions permit. The building is kept u4s wet as poseible
to prevent the fire from spreading to other buildings. The
Department allows training fires as exemptions to the open
burning prohibition and encourages them because the benefit
to the public outweighs the potential damage to the
environment.

(Testimony of Ted Krull, Doug ( amphbell)

Doug Campbell, an Envirornmental Specialist III with the
Department's Air (uality Enforcement Program testified that
the department's air quality rules are a mechanism to attain
and maintain the National Ambient Alr Quality Standards which
the federal government has established for various
pollutants, including particulate emissions, sulfur dioxide,



Re: Braast and Xovin Gradert
Page

DECISION AND ORDER

it la thervfore ORDERED that the issuance of Adminietrative Order
87-AQ-17 is affirmed, in pavt, and (eversed, in parct. The
violation of 567 lowa Administrative Code 23.2(1) ig affirmed.
The administrative penalty of $150.00 for gravity of the
violation s affirmed. The administrative penalties tor

culpability, economic benefit, and aggravating factors ace
reversed.

The appellants are therefcre ORDERED to pay an administrative

penaity of $150.00 within thirty days of the date this order
becomes final

Dated this O day of June, 1988.

4 \
ﬁlﬂafgaﬁg_jaLl. s e
argetetr LaMacche

Hearing Otficer
Iowa Depar*ment of Inspsctions and Appeals

ML/ jmm

e Mark Landa
Ernest and Kevin Gradert
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8. The two owners of pbroperty immediately upstream from the
Heaberlin propertx have straightened the Otter Creek channel on
thelr portions of Otter Creek. {teatimory of Dave Allen; Jack
Riesaen; Harry Alender; Depa:timent Exhibits 14, 15).

9. There are two channel changes on Otter Creeh oOn tie part of

the Heaberlin property at issue in this case. P lot chanael 2
begins on the King propecty and ende on the Heaberlin property.
Pilot channel 3 is entirely on (he Heaberlin property, The

Department has never issued a “tmit for c¢hese two channel
changes. (testimuny of Mr. Dave alien: Lepartinent Exhibits 2,
15),

10. Creeks and rivers gcomet imes Change course paturally, without
any human intervention. (testimony of Dave Allen; Jack Riessen),

11. The department is concerned with pilot channels and channel
chinges for a number OF reasons. The department uses the term
pilcot channel to wmean a cut made by man to capture the flow of a
stream so that it becumes the stiream channel. Human induced
channel changes can cause sarious erosion, can induce instability
in a stream bed s that it begins to degrade and propagates
upstream hurting other landowners, can increase flooding
downstream, and drastically reduces fish and wildlife habitat.
{testimony of Mr,.R.essen),

12. The fighting issue in this case is the question of whether
the two channel changes on the Heaberlin property are natucal or
ar-made. There is ample evidence, including expert testimony,
to support either conclusion.

A. The Department's position is that the two channe) changes are
man-made. This position is supported by the testimony of two
witnesses, Mr. Dave Allen and Mr. Jack Riessen. Mr. Allen has
been an eavironmental specialist with the Department since
1973, Although he 4is not an engineer, he has suxtensive
experience investigating flood plain construction. He is
familiar with the portion of the Heaberlin property at issue in
this case, having first performed a field inspection of the
pProperty and upstream property on July 24, 1985. At that time he
observed that the pilot channel streambeds wvere two to four feet
higher than the existing Otter Creek channel streambed, that they
were undersized compared to the existing channel, that the beds
and side slopes of the pilot channels were generally poorly
vegetated, and that they had carried stream flow in the past bhut
were not doing so on the date of inspection. They were digh-
shaped or parabolic in cross-sectional shape. Mr. Allen observed
scour and bank erosion oin the gtream banks in a number of places
in channel three, Photographs were taken on the date of the
inspection. Based on his inspection, Mr. Allen concluded that
the pilot channels wete the result of excavations made by some
person.,
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number two was significantly Jeeper aud somewhat realigyred. In
February 1986, channel number two contained a division. During
the first visit, Mr. Alender was woce aware of the south leg Hf
the division which generally aligred with channel threve on the
opputite plde of the main stream ~..d exposed field tile. By the
time of the aecond inspuction, this sovuth leg appeated tec have
been silted in and was not carry:t.g water. On the fivst visit,
the south leg appeared co have been carrying water. Chafinel two
as it now exists 18 not & straignt line, but 18 more of 4n arc 1in
snape. Channel twoe meets the main channel in such a way that
stream flow must make a right angle twrn to enter channel
thvee. The north leg ig wignificantly deepetr than it rad been a
year L_.fore. 'The entrance to channel two is much lower than it
had been. Channel two had significant lateral erosiun at the
right gide of iLs entrance.

Channel three had become Jdeeper and wider between the two
visits. A great deal of erosion on the lett side of the entrance
to channel! three and on the right side of the original cnannel
had occurved. Mr. Alender concluded there had been a Lot of
activity ‘n that area. There are some large trees that
completely cross the cld channel sosuth of the entrance to channel
three. The year before, those trees had existed, although some
may have moved downatream. There were also some large tress
further downstream in the old channel.

Appellant's Exhibit C is a 80il survey of Warren County, Iowa.
Mr. Al~nder considered significant the fact that the scil survey
map showed an o0ld intermittent waterway in the arca of channel
two when he arrived at his opinion regarding the cause of the
channel changes. He testified that during floods, the water
would overtop its banks and cut t‘hrough at channel two, Mr.
Alender noticed that there are a lot of sand banks and sand
deposits in the area. He speculated that the sand which had
plugged the south leg of channel two came fror a large sand
deposit in the area of the Shislds excavation.

Mr. Alender testifled =:=hat it was his opinion after his
inspection in Pebruary 1988 that channel number thres was cut by
the action of running water. He compared channel three to the
channels on the Shields and King properties, and testified that
channel three was substantially different in character from the
Shields/King channels. On the Shields/King channels, the depth
from the top of the bank to the stream bottom was approximately
twenty Feet, whereas in channeis two and three, the depth was
approximately four to six feet. He also felt it was significant
that the soil survey map showed an intermittent waterway not
crossable by Ffarm implements just north of channel number
three. Mr. Alender testified it was obvious the atream is a very
active stream and the solis are easily erodible. He testified
the influences of varicus blockages, and any change in the flow
from upstream have had a tendency to cause stream flow to follow
the course of channels two and three.




LOWA DEPARTHENT OF NATURAL RESOURCES

ENVIRONMENTAL PROTECTION COMMISS LON

crem [ 2_ INFORMAY LON

TORP1IC: Groundwater Standards Hedr ings

The lowa Gruund wWater Protestion Act mandated the Department Lo
hold six public hearings on what rule, if aiv, standards ansuld
pldy in  the protection of the resourcs. The Lepastmwant held (4
heavings. Approximately 4950 pecople ationded Lhe hearings. ln
addition, written cuomkents bave bLeen teceived from approximately
450 people.

The hearings were neavily atiended by individuaels ausociated with
the a, -chemical i.uustry. 7Trese peoplae tended to sBupport atate
adoption of federal drinking water standards for the pyoteciion
of aabient ground water when federal standards were developed.,
Written commenis overwhelmirgly support the idea of the state not
adopting standards and focusing ics attention on prevention of
contamiuation, at least until it can be shown that this apptroach
will not work,

There appearsd to be a significant eaount of confusion over the
use of terws in both the hearings and the written comments. As
an  exdmpte, many people said that tney favored "high standards".
Tha context of their comments wouid tend te lead us to believe
that they were in favor of a “high standard of protection" and
not in favor of allowing a large amount of countamination. AB a
result of this contusion, we are exploring the possibility of
preparing a written guestionnalire that would Cleacly define the
terms and request the respondent Lo specify thelr position on
standards gliven those definitions. We would send this
questionnalie to all of the people who attended Lhe hearings and
those who provided writien commenrts 8o that we can verify that we
uncerstand their position on the issue of standards.

James Combs
Administrator
Coordination ¢ Information Division

June 7, 1388

88159DNR0O00S
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IOWA DEPARTMENT OF NATURAL RESOURCES
ENVIRONMENTAL PROTECTION COMMISSION

ITEM i___ DECISION

CONTESTED CASE APPEAL: STAN MOSER

On November 3, 1987, the department issued administrative order
87-8W-26 to Stan Moser. That action assessed an adéministrative
penalty and directed Mr. Moser to cease and cilean up alleged
upermitted solid waste disposal., That action was appealed and
the matter proceeded to administrative hearing on March 7, 1988.
The hearing officer issued the Proposed Findings of Fact, Conclu-
sions of Law, and Order on April 12, 1888. The decision affirmed
the department's order.

Hr. Moser has appealed this order to the Commission. The Pro-
posed Declalon, and pert)nent documents have been distributed to
the Commissioners. The entire record, includirg hearing tapes
and e»hibi*3 are available for your review. The parties will be
available to argue their respective positions and respond to your
questions. You may then affirm the Proposed Decision, or modify
Oor reverse it, substituting your own findings of fact and conclu-
sions of law based c¢n your conclusions from your review of the
record and legal argument.

Mike Murphy
Government Liaison Bureau
June 2, 1988

88154DWR0O020
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the shingles to come and remove them.
{testimony of Mr. Merlyn Boyken).

9. Mr. Moser does not have a permit allowing for solid waste
disposal on his property.
(Administrative Urder No. 87-SW-26}.

CONCLUSIONS OF LAW, DECISION AND ORDER

Iowa Code Section 455B.307(1)(1987) provides in part:

"It shall be unlawful for any private agency or public agency
to dump or deposit or permit the dumping or depositing of any
solid waste at any place other than a sanitary disposal project
approved by the director. This section shall not prohibit a
private agency or public agency Erom dumping or depositing solid
waste resulting from its own residential, farming, manufacturing,
mining or commercial activities on land cwned or leased by it if
the action does not viola-e any statute of this state or rules
promulgated by the commission or local boards of health, or local
ordinances.”

lowa Code Section 455B,109 gives the department the authority to
assess administrative penalties for vioclations. 567 lowa
Administrative Code Chapter 10 provides the criteria and details
regarding assessment of administrative penalties.

567 lowa Administrative Code Section 102.1 provides that "no
public or private agency shall construct or opetate a sanitarvy
disposal project without Eirst obtaining a permit from the
director."”

567 Iowa Administrative Code Section 101.3(1) provides tuat "open
dumping is prohibited except tor rubble”.

"Rubble"” is defined as "stone, urick or similar inorganic
material." 567 I.A.C. 100.2.

Administrative Order No. 87-SW-26 ordered Mr. Moser to stop all
dumping except legally defined rnnole and stop permitting dumping
on his propeity without a permit, to :emove the aolid waste
disposed of on his property on ot about April 10, 1987, report
the completion of the clean-up to the Department, and pay an
adminlstrative penalty of $250,.

Administrative Order No. 8/-SW-26 was correct. Mr. Moser has
violated Iowa Code Section 455B.307{1), 567 lowa Administrative
Code Section 101.3(1), and 567 lowa Adminiatrative Code Section
102.1. Mr. Moser violated these rules and atatute after having
already entered into a prior Consent Order.

Thereforw, the issuance of Administrative Order No, B87-SW-16 ia
hereby affirmed, aad Mr. Stan Moser is hereby ORDERED to comply
with said order.
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Response on PFebruary 13, 1988. On Pebruary 4, 1988 Appellant
filed a Motion to Continue., An Order for Continuance was issued
on February 9, 1988 and the hearing was set for March 8 and March
9, 1988,

The hearing was held on March 8 and March §, 1988 in the third
floor conference room, Wallace State Office Building, %00 E.
Grand, Des Moines, Iowa 50319,

Representing the parties were Randall Clark, counsel for the
Department and James C. Davis, counsel for Eloise Reese, The
undersigned hearinj officer presided.

Post hearing briefs were filed on April 22, 1988. Appellant
filed her reply brief on May 6, 1988, The Department's reply
brief was received on May 9, 1988,

THE RECORD

The evidentiary record in this case consists of the recorded
testimony of the witnesses, the above pleadings, and the
following Exhibits:

Department Exhibit 1 Transparercy of physical layout of Reese
Levee.

Department Exhibit 2 Letter dated 8-2-73 from the Iowa State
Higuway Commission to the Iowa Natural
Resources Council.

Department Exhibit 23 Survey of Riverton Township, T68N,R4I1W,
Sec 19 enclosed with Exhibit 2.

Department Exhibit 4 Iowa Natural Resources Council Form 1
Application for Approval dated 8-23-74.

Department Exhibit 5 Memorandum to file re: 9-10-75 telephone
call from Norman Kling.

Department Exhibit 6 Letter dated 9-11-7% to Rolaud Jenser.,
Farmers National, from Dlrector, Iowa
Natural Resgources Council.

Department Exhibit 7 Certified letter dated 3-25-83 to Doc
Brandt and Roland Jensen, Farmers Natlonail
from James Wabb, Director of the lowa
Natural Resources Council.

Department Exhibit 8 Letter dated 4-4-8) from W.P., Brandt to
Mike Swmith.

Department Exhibit 9 Letter dated 1-19-84 from Michael 8Smith to
W.P. Brandt,
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(Testimony of Jack D. Riessen; Department Exhibits 2,3)

10. On August 28, 1974, Farmer's National Company, as agent for
Elc e Reese, filed a permit application with the iowa Natural
Regources Council (a predecessor Agency to the Department). The

of the east dike to the level of the north portion of the dike.
Engineering plans were never submitted and the permit was not
issued. On July 10, 1975, the Department received a complaint
from Norman Kling, a member of the 22 club. Klirng told the
Department that the Reese dikes on the East bank of the West
Nishnabotna were being raised. Kling also stated that the dikes
along the west side of the East Nishnabotna were raised 2-3 feet
the previcus year. This would be the area which was the subject
of the 8-28-74 permit application. On September 11, 1975 the
director of the Department wrote Farmer's Na‘ional and ordered
that all construction activity cease until the project could be
reviewed, ordered Farmer's National to  submit a permit
application, or, in the alternative, return the area to its
original state,

(Department Exhibit 4,5,6; Testimony of Jack Riessen)

11, Since 1979, Larry Whitehead has been the sole contractor for
all of the dirt work on the Reese Levee system, in addition to
being the tenant farmer. Whitehead has been an independent
contractor in the land improvement businesssg doing terrace work,
dikes, divercions, drains je and levee work from 1964-)970 and
1979 to the present. 1In 1981 Whitehead began work on raising the
access road to the Reese ptoperty which was washed out in spring,
1979. The 22 Club got an injunction against the construction of
the access in pistrict Court, and litigation over the access
continued for the next geveral years. After an Iowa Supreme
Court ruling in their favor, wWhitehead finigshed raising the
access road in January, 1984. Whitehead did not apply for a
permit from the TIowa Depactment of Water, Air and Waste
Management. In September, 1983 Whitehead spent an afternoon with
Wayne Gesselman, chief engineer for the Iowa Department of Water,
Air and Waste Management. Whilehead explained the access road
ptoject to Gesselman and Gesselman told him that he did aot think
he had a problem with the access yoad. Based on this
convergation, Whitehead assumed that the Department had approved
the raising of the access road, On January 19, 1984, the
District manager from Farmers National Company received a letter
from Michael H. Smith + compliance officer, notifying him that
the department did not intend to assert jurisdiction over the
AcCCegs road, However, the 1-19-84 letter did request Farmer's
National Company to submit an application for a permit for the
Ree:o levee system and engineering plains no later than May 165,
1984,

On April 17, 1985% the Depariment received a Jntter from Dale E.
Miller, ¥Fremont Coun*ty Engineer, Miller complained that the
raising of the acceus road would cause a higher level of
floodwater on the road and for a longer duration than previously
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£lood to overtop the Reesge levee system, although it could fai}
at lesser discharges due to seepage blowouts or channel-side
erosion. In the addendum to the Project Summary Report (Record
2) Riessen conceded it is possible that under éxisting
conditions, the Reese levee system has less than 100 year flood
protection.

(Record 2,3; Testimony of Jack Riessen)

25. The area adjacent to County Road J-46 serves as an
equalization area in diverting flows from the East Nish to the

West Nish or vice versa. The field entrance ramp to the Reese
levee system from county road J-46 does reduce the efficiency of
the equalization area adjacent to J-46. The impact of the

elevated field entrance becomes more critical as the Jdifference
in the water surface elevations between the East and West becomes
greater. For some flow scenarios, the field entrance could cause
premature overtopping of efther the East or West Levees, The
field entrance can causge greater depths of inundation over J-46
when the diversion is from East to West, but the overgrade
velocities would be lower. Appellant has proposed the
installation of additional tubes under the field entrance to
counteract this effect, but Riessen concluded that additional
tubes alone are insufficient to restore the efficiency of the
flow equalization area.

{(Record 2; Testimony of . ack Riessen)

26. Under Department rules, the increase in flood profiles due
to a levee can not be Jreater than 1.0 foot for any discharge,
assuming equal and opposite degrees of encroachment "For nmost
agricultural levee projects, determining the necessary setback to
meet the 1.0 foot rise criterion involves determining the 1.0 f¢t.
rise encroachment limits for that particular level-of-protection
flood. If a landowner wishes to provide 10-year flood protect.ion
with a levee, hydraulic model studies are performed to determine
what levee offsets wnula produce a 10 year flood level 1.0 foot
above the no-levee 10 vyear flood. The levee alignment could then
be no nearer to the channel than the determined offset or sget
back Jdistances. For the Reese levee, determining acceptahle
offsets is congiderably more complex because of the flow
equalization that would take Place for the no-levee flow
situation, Based on the hydraulic analyses, any levee on the
Recse property as well asg the upstream game managemoent area would
virtually eliminate thig equalization effect and create more than
@ 1.0 increase in stayes.

(Testimony of Jack Riessa2n, Record 2)

27. Riessen concluded that the moat equitable solution would be
to approve the Reese levee and dccaess road with modifications,
i.2. degradation of specified points. This ecssentially amounts
to t.» qranting of a variance;, since the lavee violates the
department's normal maximum effect critercion. Riessen states
that this resgult g conslgtent with actions against other
landownars and justified to resolve a long standing regulatory
prtoblem.
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deference allowed the agency in the interpretation and
application of its own rules, and the agency's experience with a

wide

range of levees, I cannot conclude that the department's

interpretation and application of the rule vag unreasonabla,

Appellant argued that the Department's technical analysis, and
its conclusion that points A,B,C, and U and the access road would

to be degraded should be rejected on the grounds the

profiles projected by the Department are based on erroneocus
conclusions and calculations based on mistaken asgumptions from

sugpect

data. Appellant's expert, whosge credentials are

unquestioned, used the same data and 8lopes as those used by the
Department. His calculations differed from the Department's
because his were baged solely on a confined flood condition. The
Department's calculations were based on a confined, unconfined,

and

Only Reese levee effective conditions. Given the

geographical clrcumstances of the area, the Department's approach

was

reasonable. Moreover, the appellant's expert stated

unegquivocally that he had no problem with Riegsen's analysis and
results, Appellant fajled to establish that the permit
conditions were unreasconable due to the inaccuracy of the
underlying technical analysis,

Appellant argued that she is dependent upon the property in
question to provide income for her basic needs. She offered
Exhibit G in support of this allegation. Exhibit G was admitted
Bubject to a relevancy objecticn, The Department argued that the
effect of the permit on appellant's financial situation was
irrelevant and should not be considered. Appellant argued vnat
it must be considered in the determination of whether the permit

reasonable, Upon review of the statutes and rules, {t ig

clear that the permittee's financial dependence upon the land is
not a factor which the department ig authorized to conslder in
its consideration of the permit application. Therefore, Reese
Exhibit G is hereby stricken from the record.

12.
layee

The Department's exercise of jurisdiction over the Reese

is not rendered arbitrary and capricious due to the

existence of Many unpermitted levees in the same general area,
The Department's witnesses testitied tLhat they had insufficient
information concerning when other levees in the area were
censtructed or raised and therefore were unable to assert
jurisdiction over thenm. In addition, since the aixe of their

ataff

is small in relation to the many miles of rivers and

Btreams to be regulated, the Department nust rely heavily on
complaints to discover potentially illegal structures.
Furthermore, the Department specifically considerad the existence
of the other unpermitLted levees when it decided that the most
equitable solution would be to grant a variance for the PReese

levee,

rather than to deny {t a permit, Finally, some of the

levees in the area are Permitted. See Record 2, PP.3-5. Under
211 of these circumstances, the Department's action with regard

to the Reese levee cannot be deemed arbltrary and capricious.
13, The 1rpollant Alleges that Flood Plain Permit rFr-86-101, it
afficmed, i3 an unconstitutional “taking® of her proparty for

Mm&“_.___‘_._ o
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shows the mathematical error:
Reference Corrected
Points Present Permit Slope Permit
A 934 .87 932 934.4
B 929.9 928.5 928.5
c 929.8 928.5 928.5
D 932.7 932.0 934.4

5. (Conclustons of Law, Decision and Order (Conclusions) paragraph 3.
There 1s no showing in the record that the Reese levee lies in the floodway
of the East and West Nishnabntna Rivers, as the floodways are confined Just
upstream of this property by the bridyes across each river on County Road
J46,

6. Conclusions, paragraph 11(5) (first full paragraph on page 17).
Focusing in this application on erroneous calculations, it is clear fria the
charts presented by Appellant in her briefls herestofore filed and above that
calculations used by the Department in preparing the permit are erroneous in
that the correct slope was not used to set the upstream heights (points A
and D). Since Mr. Riessen, at page 111 lines 4 through 10, statad that he
used the slope determined from flood profiles and the siope of the stream
{tself. There is a mathematical error and rehearing should be granted to
correct 1t. '

Additionally, Mr, Riessan has mistaken the height of the ten year
frequency flood which should be assigned to points A, ‘B. C and D. as
representative of the levee system. Also the full facts are not before the
Hearing Offtcer, as Mr. Riessen states on page 119 of the racord at 1ines 18
through 17 that his intarpretation was based on profiles that had been

antered into evidance as well as soae that were not. The Hearing Oftficer

meld (Conclusions, psge 10) that “the Department has the burden of going

B



THEREFORE, all matters raised by Appellant as grounds for

rehearing were previously considered in this contested case

proceeding so that a rehearing is neither appropriate mor

necessary. Accordingly,

the Department prays that Appel-

lant's Application for Rehearing be denied.

Respectfully Submitted,

Iowa Cepartment of Natural Resources

sttt 2 el

Randall L. Clark
Compliance Officer
{515) 281-8891

By:

Original mailed to:

Margaret LaMarche, Administrative Hearing Officer

Department of Inspection and Appeals, Division of Appeals
and Hearings.

Lucas State Office Building - ”nd Floor

LOCAL

Copy mailed to:

James C. Davis, Attorney at Law
Skywalk - Suite 203

700 Walnut Straset

Des Moines, IA 50309
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Re: Ecnest and Kevin Gradert
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carbon monoxide, hydrocarbons, and nitrogen dioxide. In his
position as the Compliance and Entorcement Coordinator for
the Air Quality Enforcement Program, Campbell has reviewed
and interpreted data pertaining to open burning. After
reviewing the EPA Compilation of Air Pollution Emission
Factors (1986) Campbell concluded that ag a result of the
burning of the Gradert house there was a potential for
localized impact on public health and welfare and that
pollutants were emitted inte the air. Campbell concluded
that the fire could have had a localized negative impact on
vegetation, livestock, and wildiife and that small
particulate matter from the fire could be inhaled into
people's lungs.

The EPA Emisgion Factors do not lirectly address the op=en
burning of a farmhouse. Campbell referre’ to the emission
factor for combustion using conical burners for wood refume
and municipal refuge, Campbell stated that the emissions
froe open burning would be greater than those for conical
kurners. These emission factors indicate that two pounds
sulfer dioxide is emitted for every ton of wood or municipal
refuge combusted in a conical burner. Sixty pounds of carbon
monoxide would be emitted for every ton of refuse
combusted., Campbell testified that he had no way of
entimating the tonnage of the Gradert home.

(Testimony of bDoug Campbell)

11. Campbell testified that in his opinion $200.00 was a fair
estimate of the cost of demolishing the Gradert house and
disporing of the refuse at a sa .tary landfill.

\Testimony of Doug Campbell)

12, Administrative Order 87-AQ-17 assessed a penalty of $150.00
due to the gqgravity of the violation. The testimony
established that lacge amounts of particulate matter and
carbon monoxide are released by open burning. The public
health and welfare were potentially threatened by this

release, The $150.00 assessment for this factor is
resasonable.

13. Agpollants wvere assessed a $100.00 penalty for culpability on
the grounds it was a knowing violation or disregard for the
requirements of the Department. The preponderance of the
evidence did not estabiish that tﬁll was & knowing
violation, The breakdown in communication belween Herman
Gradert and Ted Krull makes it Aifficult for determine the
state of mind of either man. Mr. Gradert did not understand
that he needed to call the fire chiet again before Krull
would make his request to the Department. Mr. Krul) never
told Gradert that he intended tc have the fire department use
the house as a training fire. Mr. Gradert's confusior over
the Department's requirements cannot axcuse the violation,
but ft makes (t impossible to conclude that this wAS a
knowing violation or with disregard for the Department's



IOWA DEPARTMENT OF NATURAL RESOURCES

ENVIRORMENTAL PROTECTIOR COMMISSION

ITEM /ﬂ__;é DECISION

PROPOSED CONTESTED CASE DECISION: FRANCIS HEABERLIN

On dovember 25, 1986, the department issued Administrative Order
B6-FP-04 to Francis Heakerlin. That action directed remediation
of alleged flood plain excavations. That action was appealed and
the matter proceeded to administrative hearing on Januavy 25,
1988. The hearing offjicer issued the attached Froposed Findings
of Fact, Conclusloans of Law, and Order on June 14, 1988. The de-
cision reverses the department's order.

Either party may appeal the Proposed Decision to the Commission.
In the absence of an appeal, the Commission may decide its own
motion to review the Proposed Decision. If there is 1 - .peal or
review of the Proposed Decision, it automatically becom=s the
final decision of the Commisaion.

Mike Murphy
Government Liaison Bureau
June 16, 1988

88168DNR0O0O07
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On December 18, 1976 and January 13, 1988, Mr. Allen again
inspected the Beaberlin property. He took photographs on those
visits. channel three had eroded vertically downward to the
point where it was carrying normal stream flow. (Compare
Department Exhibit 43 with Department Exhibit 164, and compare
Department Exhibit 4e with Department Exhibits 1l6b and 16¢c).
There were some obstructions in the original channel which helped
to divert stream flow into the pileot channel. "here was no flow
in the o0ld channel, and channel Lhree was carrying all the
flow, The shape of the banks had changed significantly due to
erosion. In 1985, the banks of channel three were gently
sloping. By 1987 and 1988, the banks of channel three were
almost vertical.

Mr. Allen observed a rather large scour hole at the downstream
end of channel 2 which had not been there during the initial
inspection. (Compare Department Exhibit 4b with Department
Exhibit 1lé6e). Channel two had eroded, but was not carrying
normal stream flow. There was no significant change in depth at
the upstream end of channei two between 1985 and 1988. At the
downstream end of channel two, the channel is much deeper and
wider than it was in 1985.

After Mr. Allen first inspected Mr. Heaberlin's property in 1985,
he felt very strongly that the department should proceed. He
restified it looked like there had beer work done recently within
the last year or so. Mr. Allen locked at the channel change on a
topographic map, and that influenced his decision to take
action. When viewed on a topographic map, channels two and three
appear to line up to a certain degree with excavated channels on
the two upstream landowner's property. In a memo dated July 24,
1985, Mr. Allen wrote "this channel change is obviously the
tesult of a pilot channel which was conastructed sometime after
1977, as there is no evidence of the pilot channel in '77 aerial
photos." (Department Exhibit 13).

Department Exhibit 2a is a copy of a topographic wmap which was
made from aerial photographs taken in 1978. This map shows no

evidence of channels 2 and 3. However it is possible that the
two channels were not shown on the topographic map because they
were shallow. Mr Allen used topographic maps and aerlal

photographs and not scil survey maps [Appellant's Exhibit C)
because he does not think scil survey maps are as reliable as
topographic maps.

There are many obstructions in Otter Creek where channels two and
three meet. There are treass juat south of where the channels
join the original creek channel.

Mr.Allen's supervisor is Mr.Jack Riesasen. Mr. Allen teold Mr.
Riessen what he had observed and showed him the photcgraphs he
had taken during the inspection. Mr. Riesszn has never gone to

the Heaber)in proparty to inspect it. He based his conclusions
on the observations made by Mr. Allen, the photographs taken at
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Department Exhibit 17 is an 2erial photograph taken October 1§,
1967. Mr. Alender testified this photograph showsd what the soil
survey map identified as intermittent stieams croasable and not
crossable by farm implements in the area of channel two and just
north of channel three.

Mr. Alender testified the Shields and King channel changes made
significant changes in the flow of Otter Creek, and those channel
changes caused the stream flow to move faster thar it had before
the channel changes. His opinion is that these channel changes
significantly sped up the ercsion of channel two.

Mr. Alender does not believe that Mr. Hart's removal of the

fencelines and clearing of brush had a significant effect con
eroslon in the area.

Mr. Alender's opinion is that the water traveling through channel
twc and the obstructions aownstream of the entrance to channel
three caused erosion which ate into the sc!l at the channel
entrance, He also believea during high water the creek channel
overflowed and water flowed through channel three.

It is therefore Mr. Alender's opinion that channels two and three
were caused by the action of running water, and not by man.

(teatimony of Mr. Alenier; Department Exhibits 6, &, 11, 12, 17;
Appellant’'s Exhibits A, C, D, E).

13. Mr. Kevin Ball testified that channels two and three have
changed significantly during the time he has farmed the area (the
f2l)] of 1984 to the present). Channel two is much dJdeeper. The
area atill floods. There was a tork in channel two, and the
south fork has silted shut. He used to be able to cross channel
thre2, but can do aa no longer. (tastimony of Mr. Ball).

14. The Department holds the landowner responsible for work dorne
on his or her property whether cr not it was actually the
landowner who did the work. The Department does not krow who did
the work on the Heaberlin property. (tes-imony of Mr. Riessen).

CONCLUSIONE OF LAW
Iowa Code section 455B.275 (1) (1985) provides that:

"A person shall not permit, erect, use or maintain a{(n). . .
excavatiorn in or on a floodway or (lood plains, which will
adversely affect the efficlency of or unduly restrict the
capacity of the floodway, or adversely affsct the control,
development, protection, allocation, or utilization of the
water resources of the state, and the same are declared to be
public nuisances.”

Iowa Code section 455B.275%(3)(1985) providas that:



ENVIRONMENTAL PRUTECTION COMMISSION

TTEM _J"EEL INFORMAT TONAL

MONTHLY REPORTS

The following mouthly reports are enclosed with the ageada for the
Commission's information,

l. Rulemaking Status Report

2. Variance Report

3. Hazardous Substance/Emergency Response Report
4., Enforcement Status Report

5. Contested Case Status Report

Members of the department will be present to expand upon these reports
and answer quesetions.

Allen Stokes
June 7, 1988



Juna 1, 1983
TO: EPC
FROM: Mike Murphy

RE: Enforcement Report Update

The fellowing new enforcement actions ware tauken last month:

Name, Location and

"ield Office Number Program Alluged Violation Action Date
Marv's lLakeside Tap, Drinking Water |[Monitoring/Reporting Order/Penalty |[5/3/38
Navanport (6) Bacteria
Conoco Gas & West Branch Drinking Water [Monitoring/Reporting Order/Penalty |5/3/88
Inn, West Branch (6) Bacteria
Glariond Country Club, Drinking Water Monitoring/HReporting Grder/Penalty |5/3/88
Clarion (2) Bacteria
City of Neola (4) Wastewater Permit Condition Vio.- |Order/Penalty |5/3/88
Discharga Limits
Soiar Simplieity, inc., aka {Air Quality Operation Without Order 5/3./38
R.J.S5. Enterprises Corp. Permit
Burlingten (6)
City of Marcus (3) Drinking Water [MCL - Radloactivity Order/FPenaliy {5/3/88
Hwy. #3 Mobiie Home Park Deinking Weter (Monitoring/Reporting Ordev/Paenalty |5/3/88
Waverly (1) Radiocactivity
Rippay Municipal Water Drinking Water |[Monitc:ing/Reporting Ordexr/Peaalty |5/3/88
Supply (4) Bactexia
City of Dayton (2) Drinking Watar Jtonstyuction Without Order 5/3/88
Paurmit
City of Hospurs (1) Drinking Water |vonstruction Withour Order/Penalty |5/3/88
Permit
First Placw lanes, Drinking Water |[Monitoring/Reporting - Ocvder/Panalty |5/3/88
Audubon (4) Bactaria and Nitcate
Milo Chalfant, Bob Mliler, (Solid WastLa Open Dumping Order/Penalty (5/3/88
Kurt Millar, .James
laughlin, Webstar GCity (2)
City of Watavico (2) Wostewatar Treatmer’t Vioiations Amandment to 5/3/88

I153MJT.3
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BEFORE THE IOWA DEPARTMENT OF NATURAL RESOURCES

IN THE MATTER OF: ) DIA NO. NHS 880167
Stan Moser ) Findings of Fact, Conclusions
) of Law, Decision and Order

o

Oon November 3, 1987, the Iowa Department of Natural Resources
(Department) issued Administrative Order No. 87-5W-26 to Mr.
Stanley Moser, the appellant,. The Order ordered Mr. Moser to
stop unpermitted solid waste disposal, to remove 80lid wastes
Aisposed of on his property on or about April 30, 1987, and to
pay an administrative penalty of §250.

on December 4, 1987, Mr. Moser filed notice of appeal of the
above administrative order.

Notice of Hearing was issued on December 22, 19%87. On January 7,
1988, Mr. Moser wrote a letter to the undersigned hearing
officer. On January 11, 1988, the undersigned hearing officer
sent a letter to Mr. Moser.

Mr. Moser filed his Petition on January 26, 1988. The Department
filed its Answer on February 8, 1988.

The Department also filed a motion for a continuance on February
8, 1988. An Order continuing the hearing was issued on Ffebruary
1S, 1988, setting the hearing for March 7, 1988.

On March 4, 1988, Mr. Moser called the office of the undersigned
heatring officer. Oon March 6, 1988, Mr. Mosar told the
undecsigned hearing officer in a telephone conversation that he
nad not received requested information from the Department, and
had not received an answer from the Department. Mr. Moser was
twice offerad a continuance of the hearing, which he declined.

On March 7, 1988, the hearing was held in the fifth floor east
conference room, Wellace State Office Bldg., 900 E. Grand, Des
Moines, Iowa 50319. Mr., Moser was present and was unrepresented
by counsel. Mr. Michael Murphy appeared for the Department. The
undersigned hearing officer presided.

At the hearing, Mr. Moser moved that the department's action be
diswissed because he had not received information he had
requested from the department. Mr Moser had received the
depart ent's Answer. Upon discussion at the hearing, the
informat .on requested either had been given, was given at the
hearing, did not involve Mt. Moser's case, did not exist, or was
not known by the Department or not within the Department's
control. The attorney for the Department had told Mr. Moser that
he was free to look in the Department's files in Des Moines, and
in the Manchester office. Mr. Moser had received some reguested
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Either party may appeal this decision by filing a written notice
of appeal with the executive director of the Iowa Departmentc of
Natucral Resources, Wallace Bldg., 900 E. Grand, Des Mcines, Iowa
50319, wlthl&thirty days of receipt of this decision and order.
Dated this /&% day of April, 1988.

Amy ;érxsﬁensen CoucE

Hearing Officer

Depattment of Inspections and Appeals
Lucas State Office Building

Des Moines, Iowa 50319-0083

ACC/nln
copy to:

Mr. Stan Moser
Mr. Michael Murphy
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Department Exhibit 10

Dapartasnt Exhibit 11

| Depactment Exhibit 12

Department Exhibit 13
Department Exhibit 14
Reese Exhibit A.
Reese Exhibit 8.
Reese Exhibit C.
Reese Exhibit D,

Reese Exhibit E.

Reese Exhibit r.

Reege Exhibit G,

Reese Exhibit .
Reese Exhibit 1.

Reese Exhibit J.
Reese Exhibit K.

Letter dated 4-12-85 from Premont county
Engineer to Brad Barrett, Iowa Department
of Water, Alr and Waste Management
{DWAWM) .

Fi.1ld Inspections Report by Brad Barrett
da‘'ed 5-17-85,

Letter dated 6-20-8%5 to W.P. Brandt from
Randy Clark and attached memo dated 6-7-

Letter dated 8-8-86 to Jsck D. Riessen
from H. Lloyd ieim.

Reegse Levee profiles at points A,B,C, & D
prepaved by Jack Riessen,

United States Department of the Interior
Geological Survey (USGS) Topographic Map -
Riverton, Yowa dated 1981 (based on 1976
aerial photographs).

Profile of flow confined to Levees {(plots
of discharges along the E. Nishnabotna
prepared by Sulo Wiitala.

rrofile of flow confined to Levees (plots
of discharges along the W. Nish prepared
by Bulo Wiitala.

Profile of flow confined to Levees (plots
of discharges alon? the Nishnabotna)
prepared by Sulo Wiitala.

Chart of channel Cross Sections at
Cableway-Nishnabotna River above Hamburg
1956-1987.

Same as E, except updated on 6-26-87,
represented by red line ~ 3.

(Records from 1971-1986 of gross and net
income for Reese farm and expenditures for
drainage work) STRICKEN.

Photograph taken May 1987 of ramp
construction for 22 club.

Photo taken May 1987 of 22 club's chain
link gate at N.W. corner of Reese Leves.

Fhoto of 22 club roadway.
Photo " " and W. Nish in background.
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experienced because it now effactively seals off tie cunveyance
area for flood flows when one river is aL a higher stage than the
other. Miller urged the Department to take action desp:ite its
letter of January 19, 1984 8tating that the raising of the access
road has “changed entirely the complexion of the area since the
court rendered its previous decision."

(Teg;imcny of Larry whitehead, Jack Riessen; Department Exhibits
$,1

12. Two wembers of the Twenty-Two Club testified that they had
observed work being done on the Reese levee over a long period of
time. They testified that while they had not actually observed
the levee system being raised, they felt that it had been raised
since thay could no longer see over the top of the levee systen
from their road. They testified that years 490 they could see
the Reese fields over the top of the levee from their roadway.
However there was also testimony that the 22 club road had been
lowered over the years through the consistent use of a grader on
the road following flooding.

(Testimony of Norman Kling, Dale Castle, Lloyd Heim)

13. On June 20, 1985, Randall Clark, compliance officer, wrote
the District Manager of Farmers National Company and informed hin
that despite two extensicns of time granted to file the requested
permit application and engineering plans, the a plication had not
yet been filed. A new deadline of July 17, IBEB was set, Clark
alsc informed Parmers National that the Department had now
decided to assert its jurisdiction over the access ramp. The
Department ch'nged its position on asserting jurisdiction because
the ramp had been e¢levated and because of the complaint of the
Fremont county Engineer that County Road J-46 may be adversely
affected.

(Department Exhibit 12)

14. The permit application tor after-the-fact approval and
engineering plans were gubmitted and FPlood Plain Permit PP-86-181
dated November 14, 1986 authorized appellant to maintain its
levee sygten and access ramp, subject to certain modifications
and conditions. The permit requires appellant to degrade the
levee tops at pointa A,B,C, and D (see Department Exhibit l) and
specifies that the levee elevations between these referenced
points can be no higher than the straight line interpolation
between the maximum allowed elevations at those points. Some of
the Reegse levee is lower than the permitted height and could
therefore be raised. The permit further specifies that the field
access ramp from J-46 shall be daegraded so that the maximum
roadgrade elevation over the exiating culverts is not higher than
927.0 NGVD. The permit authorizes appellant to construct a down
ran along the east-west levee immediately south of ¢ounty road
J"’ ‘t

(Record 1, Department Exhibit 1 Testimony of Jack Riessen)

15. Current heights of points A,B,C, and D on the Reese levees
system are as follows:

A - 939.87 Nat
B - 929°6 NGSDional Geodetic Vertical Datum (NGVD)
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Riessen estimates that after the required degradation of the
levee toups, the remaining levee woulg provide protection from
Approximately a tan Ye&r recurrent {nterval flood, Rieasen
testified that he aiga not consider the Reese levee to be
‘comprehensive* 4nd thereby entitled to greater protection,
Risssen testified that he interprets ‘comprehensive® to mean
levee that extends for many miles as gart of a unified systam
be constructed by an
istrict in the Btate of lowa, Riessen conceded
that the Reese levee Wak ~omprehensive with respect to the Reage
land, which {t completely uncircles,.
(Testimony of Jack Riessen; Record 2)

CONCLUSIONS oOr LAW, DECISION AND ORDER

1. The Iowa Natural Resources Council wag Created on April 1,
1949 (1949 Acts, Chapter 203) ana recejved floodway permit
authority on May 15, 1957 (1957 Acts, Chapter 229, Section 22)

Towa Code 3455A.33, unnumbered paragraph 3 (1958), provided;

“In the event any person desires to erect or meske, or to
suffer or permit, a Structure, dam, obstruction, deposit or
excavation,... to be erected, made, used or maintained in
or on any floodway, such Person shall file 4 written
verified application with the Council, setting forth the
Rmaterial facts, and the Council on hearing, shall enter an
order, dg}ornining the fact ana permitting or Prohibiting
the sane.

This permit authority was expanded to include the entire
floo?pliin on July 4, 19¢S (1965 Iowa Acts, Chapter 373,
Section 2)

2. lIowa Code 453%B.261 defines "floodplains® and *floodway” as

fcllows;
l. "rlood plains® means the area adjoining a river or
stresam which hag been or may be covered by flood water.

2. “"Ploodway® means the channel of a river or stream and
those portions .f the floodplains which are reagonably
reguired to carry and discharge the flood water or flood
flow of any river or stream, "

3. The Reese levee lies in the floodwsv of the East and west
Nishnabotnas, hence effective May 15, 195 2 permit was required
to raise or modify the levee. See Pinding of ract 26, The
northwest corner of the levee wags moved in 1964 to enclose an
additional twenty or 80 acres of newly acquired land, The levee
was rajsed jin 970 and 1972. In 1981, the access road wasg
raised. All of these raiges and modifications to the levee were
performed without a pPermit from the Department.

The Department has the authority to require Eloise Reege to apply
for after the fuct approral for the changes made to the levee

after May 15 1957. 1owa Natural Resources Councit v. van 2ee,
158 Nw 23 11} {Iowa IYE8Y; WMartin v, HitﬁriI“RTﬁdIFEEF“CEHhEII.
-"—'—‘__—-ﬂ-—-__w._.-——-_-h—-—__‘ﬂ%—
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public use without just compensation in derogation of Section 18,
Article 1T of the Constitution of Iowa and Amendunents 5 and 14 of
the United Btates Constitution.

The Iowt Supreme Court has held that a vital resource such as
water must be subject to regulatior by the state under the police
power. In the absence of a showing by a complaining property
owner that restraint imposed upon him cutweighs the cofloctivc
Lenefit to the people of the state it cannot ba said there is an
illegal taking. Iowa Natural Resources Council v. Van Zee, 158
NW 24 111,117 ({Iowa The appelian n 8 case fsiled to
make such a showing, and therefore Plood Plain Permit FP 86-181
is not an illegal taking.

14, Appellant also alleges that the procedure followed by the
Department deprives her of her rights and property without due
process of law contrary to Section 9, Article I of the
Constitution of Iowa and Amendments 5 and 14 to the Constitution
of the United States of America.

The D> partment's permit procedure allowed appellant opportunity
to submit comments prior to it its lssuance, Moreover, the
appeal procedure found at Iowa Code 455B.278 afforded appellant
the right to appeal the permit "nd its conditions.

Appellant did appesl, and a contested case hearing was held in
accordance with Chapter 17A of the lowa Code. This procedure
fully protected the due process rights of the appellant.

Therefore, it ils hereby ORDERED that the issuance of Flood Plaln
Pormit Number PP 86-181 to Eloise Reese c/0 Farmer's National
Company, Omaha, Nebraska, is atfirmed.

b
Dated thisl day of May, 1988.

:I11EﬁHHrl%égé;4gihhktikt:1__._
Margatet L rche

Hearing Officer

Iowa Department of Insapactions
and Appeals

Lucas State Office Building
Second Ploor

Des Moines, Iowa 50319-0083

ML/nlh
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forward t show the basis for its decisfon and the perait conditions.” The

Department has failed to carry 1ts burden with regard to the application of
flood slope and mathematical application thereof to the Reese levee. |t
st be required o do so.

For all the reasons above stated, rehearing on these points at 1ssue
should ba granted to Eloise Reese.

Respectfully submitted,

\
kywalk Suite 203
700 Walnut Street
Des Moines, lowa 50309
515/ 282-6095

ATTORNEY FOR APPELLANY
ELOISE W. REESE

Copy to:

Randall L. Clark

Compliance Officer

Iovwa Departmsnt of Natural Resources
Hallace State Office Building

Des Moines, Iowa 50319

OF SERVICE
wndersightnl cortihon thet the forspoing Instrument
mmwumunn-nmwlﬂ
g copy thervol e US. el pestags proseld
envalapes 02dresaed 10 sach of e attomeys of s
therei =t incie respective addresors dlaclossd o8

or by porsenal deltvary on .‘EF’



IOWA DEPARTMENT OF NATURAL RESOURCES

ENVIRONMENTAL PROTECTION COMMISSION

ITEM M DECISION

PROPOSED CONTESTED CASE DECISION: ERNEST AND KEVIN GRADERT

On August 28, 1987, the department issued administrative order
87-AQ~17 to Ernest and Kevin Gradert. That action assessed a
penalty of $500.00 and directed that open burning cease. That
action was appealed and the matter proceeded to administrative
hearing on May 27, 1968. The hearing officer issued the attached
Proposed Findings of Fact, Conclusions of Law, and Order on June
7, 1988. The decision aftfirmed the order but reduced the penalty
to $150.00.

Either party may appeal the Proposed Decision to the Commission.
In the absence of an appeal, the Commission may decide on its own
motion to review tha Proposed Decision. If there is no appeal or
review of the Proposed Decision, it automatically becomes the
final decision of the Commiassion.

Mike Murphy
Government Liaison Bureau
June 14, 1988

88165DNR0O0O0S
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l.

3.

requiremants. Mr. Gradect erronecusly belisved he was
complying with the Department's requicements.

CONCLUSIONS OF LAW
567 Iowa Administrative Code 23.1(2) provides:

*prohibition. No person shall allow, causc or permit
open burning of combustible materials, except as
provided in 23.2(2) and 23.2(3).°"

567 Towa Administrative Code 23.2(2) provides:

"variances from rules. Any person wishing to counduct
open bucrning of materials not exempted in 23.2(3) may
make apeltcation for a variance as upecified |in
21.2({1).

567 lowa Administrative Code 23.2(3) provides in relevant
pact:

"Esamptions. The following shall be permitted unless
prohibited by local ordinances or regulations.

g. Training fires. Pires set for the purpose of bona
fide training of publie or industrial employses in
fire fighting methods, provided that the director
receives notice in writing at least ona wesk before
such action commences."

Iowa Code 455B,109 (1987) authorizes the commission to
establish, by rule, a schedule or range of civil penalties
which may be administratively 1issessed. In adopting a
schedule or range of penalties and in proposing or assessing
a penalty, the commission and director shall consider among
othar relevant factors: a) the costs saved or likaly to be
saved by noncompliance by the violator, b) the gravity of the
violation, c) the degree of culpability of the vioclator, &)
the maximum penalty authoriszed for that violation.

567 Iowa Administrative Code 10.2 provides in relevant part:

567-~10.2(455B) Criteria for screening and assessing
administrative penalties. All formal enforcement
actions are processed through the legal services
division of the department. The legal staff shall
screen esach case to determine the most equitable and
afficient means of redressing and abating the
violation. In evaluating a violation for purposes of
screening the violation to determine which cases may
be appropriate for administrative assessment of
peralties or for pucsposes of assessing administrative
penalties, the department will consider among other
relevant factors the following:



BEFORE THE 1OWA DEPARTMENT OF NATURAL RESOURCES

IN THE MATTER OF: DOCKET NO: B6-CC--1317
DIA NO: NHS 8700.9
Francis Heaberlin
FINDINGS OF FACT,
CONCLUSTIONS OF
LAW, DECISION

AND ORDER

et N S S Nt Y

This case involves a channel change on the Otter Creek flood
plain. The Department of Natural Resources (Department) iss'ied
Administrative Order No. B6-FP-4 to Francls and Velma Heaberlin
on November 25, 1986. The Heaberlins filed Notice of Appeal from
the Administrative Order on December 24, 1986.

A Notice of Hearing was sent on January 9, 1987. The Heaberlins
tiled their Petition on February 2, 1987, The hearing was
continued by Order dated February 19, 1987. The Department filed
its Answer on February 20, 1987, The hearing was continued again
by Ocrder dated March 24, 1987. O©On September 14, 1987, an Order
was issued setting a telephone prehearing conference and < new
hearing date. On November 16, 1987, an Order was issued
continuing the prehearing conference and the hearing.

The hearing was held on January 25, 1988 in the fifth floor
conference room, Wallace State Office Building, 900 E. Grand, Des
Moines, lowa. The Heaberlins were represented by James F.
Powler, attorney, and the Department was represented by Randall
L. Clark, attorney. The undersigned hearing officer presided.

THE RECORD

The evidentiary record in this case includes the above pleadings
and orders, the recorded testimony of the witnesses, and the
following Exhibits:

Appellant's Exhibit A
Appellant‘s Exhibit B
Appellant's Exhibit C
Appellant's Exhibit D
Appellant's Exhibit E

copy of a 1982 aerial photograph.
memo dated 1/28/86 by Dave Allen.
Warren County, Iowa soil survey.
photograph dated 12/18/87.
photograph dated 1/13/88,

Department's Exhibit 1 - memo dated 7/23/85 by Dave Allen.
Depactment's Exhibit 2 -~ transparency of a topographic map.
Department's Exhibit 2a - copy of a topographic map.
Department's Exhibit 3 - memo dated 7/24/85 by Dave Allen.

Department's Exhibit 4a
Department's Exhibit 4b
Department's Exhibit 4c
Department's Exhibit 4d
Department's Exhibit 4e

photograph dated 7/24/85.
photograph dated 7/24/85.
photograph dated 7/24/85.
photograph dated 7/24/85.
photograph dated 7/24/85.




F. Reaberlin NHS 870019
Page &

the site, and maps of the area. Mr. Riessen is the supecvisor of
the Department flood plain section and 1is & professional
englneer. He has been working with flood plain matters for the
department aince 1970, Mr. Riesszen belleves that the cause of
channels two and three was not purely a natural bhappening, and
that somecne at sometime did something on the property to cause
the channel changes. He bhases this belief on a number of
factors., The fitst is the alignment of the channels. Mr.
Reissen testified that channels two and three are not in areas
where a channel change would be likely to occur naturally. He
identified two places on Departiment Exhibit 2 where it would be
likely that a river would naturally cut through, neither of which
was pilot channel two or three. Mr. Reissen testified it would
be an extremely unusual event for a channel cthanye as in channels
two and three to have occurred naturally.

Mr. Heaberlin's position is that the upstceam landowners' channel
changes led to the channel changes which occuried on his
property. Mr. Riessen testified this would be highly unlikely
because usually the impact of channel changes causing other
channel changes is felt upatream not downstream.

In nature, very rarely if at all Jo channel changes occur in a
straight line. Based on Exhibit 2, it appears that ctannels two
and three are relatively straight. This led HMr. Riessen to
suspect that channels two and three had occurred bescause of some
husan intervention.

Mr. Riessen also based his conclusion on photographs taken at the
site. He testified the basic channel shape of channel two shown
on Department Exhibit 4b was not what is seen in Iowa as &
typical natural channel. The channel is parabolic or dish-
shaped, which also led Mr. Riessen to believe the channel was
excavated, because typically channels do not evolve that vay in
Iowa.

Department Exhibit 44 is a photograph of the entrance to channel
three looking downstream. It wvas takesn in 1985. Mr. Rlessen
testified that the appearance of this channel was very different
from channel two. He testif{ied this channel had a much more
natural channel appearance with cut banks and a certain degree of
meandering.

Department Exhibit 4e is a photograph of the midpoint of channel
three looking downstream. It was taken in 1985. Mr. Riessen
testified this channel had somewhat of a more parabolic shape,
but further downstream were some cut banks showing there was some
erosion. He testified this was not a completely natural looking
channel, but there had been some erosion so that the channel
looked in transition between channel two in Department Exhib.t 4b
and a more natural channel.

Department Exhibit 16d is a photograph of the entrance to channel
three taken in 1988. The channel has eroded sc that it has
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If a person desires to erect or make or to permit a(n}. . .,
sxcavation . . . to be erected, made, used, or msintained in
or on any flcodway or flood plains, the person shall flle a
verified written application with the department...".

Mr. Heaberlin has consistently maintained that he did not take
any action, nor did he permit anyone elsa to take any action,
which caused :hLe channel chaanges on his portion of Otte: Creek.
Be maintains trhat the channel changes were the result of the
action of running water, were not caurzed by human intervention,
and are therefore not "excavations™ within the meaning of the
statute.

567 {(formerly 900) lowa Administrative Code section 71.2 provides
that departmental approval for the "construction, operation, and
maintenance of channel changes®™ is required in rurel arsas when
the stream drains more than ten sguare miles at the location of
the channel change.

$67 (formerly 900) Iowa Administrative Code section 71.11(1)
provides that in rural aseas, departmental approvel for
excavations on flcod plains of rivers and streams draining more
than ten square miles is required when the excavation is within
one hundred feet cf the normal stream or river bank.

*"Channel change" means either (a) the alteration of the location
of a channel of a stream or (b) a substantial modification of the
size, slope, or flow characteristics of a channel of a stream for
s purpose related to the use of the stream's flood plain surface
rather than for the purpose of actually usaing the water itself,
or putting the water to a new use (Note:s Diversions of water
subject to the permit requirements of Iowa Code sections 455B.268
and 45%5P.269 usually are not channel changes). Incraasing the
cross-sectional area of a channel by less than ten percent is not
considered a substantial modification of the sise, slope, or flow
characteristics of a channel of a stream.”™ 567 I. /.. C. 70.2.

"gxcavation® is undefined in the statutes and rulas. As deflned
in Webster's New International Dictionary (24 ed. 1944),
excavation means *"2. A cavity formed by cutting, digging, or
scooping.*

There is an underlying assumption in thes statutes and rules that

in order to bas rvregulated by the dapartment, aexcavations and

charnel changes must have been caused by some human activity, as
cpposed to being caused “naturally” by the actlon of running
water. If & channel change or excavation occurred "naturally”.,
with no human intervention, the department would not have
jurisdiction to order the landowner or anycne else to submit an
application or restore the area.

Since without proof that there was a humanly caused excavation
the Department would have nc jurisdiction, the Department has the
burden of proving the existence of a man-made (as opposed to

B e R p— PR § S T -







Nass, Location and

Fisld Office Number Frogrua Allaged Violatlon Act ion Date

Hardin Co. Sanitary Scolid Sulid Waste Daily Operation tmendment te 5/3/88
Wasts Disposal Coamission Ordar

(2)

bilanchi-Meyrat Lagoon, Wastewaier Monitoring/Reporting Amandment to 5/9/88
Mt. Ayr (5) Order

Bill Keough, Pertile (2) Air Quality Open Yurning Order/Penalty {5/9/88

The Hayloft Tavern, Drinking Water |Monitosring/Reporting - |Order/Penalcy {5/9/88
Grant (4) Bacteria

Boxholm Watur Supply (5) Diirking Watar |Monitoring/Reporting - |Order/Penalty |5/9/838

Bacteria

Bill Ksough, Fertile (2) Air Quality Upen Burning Ordev/Penalty |S/19/88

City of Malcom (5) Wastewatar Certified Operator Order/Penalty |5/19/88

Dumont Auto Parts, Air Quality Open Burning Order/Penalty [|5/19/88
Puaont (2)

Winnebago Industries, Inc. [Air Quality Construction Without Order/Penalty [5/23/38
Forest City (2) Permit

City of Lake Mills (2) Drinking Water |Construction Without Order 5/23/88

Permit

Wiltgen Construction Co., Solid Wastae Open Dumping Ordex/Penalty |5/23/88
Calmar (1) Alr Quality Open Burning

Jesco's Stsakhouse Lounge, |Drirking Water |Monitoring/Reporting - |Order/Penalty |5/31/88
Castana (4) Bacteria & Nitrate

Superior-ldeal, Ine. Wastewatar Pratreatment Order/Panalty |[5/31/88
Oskaloosa (S)

Ernesat Nelson, Rowan (2) Solid Waste Open Dumping Ordur/Penalty [|5/31/88

I153MJT.5
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information from the Manchester office. The only item of
information which Mr. Moser requested and did not receive for
other than the above reasons was a request for the seating
capacity of the hearing room. The undersigned hearing officer
ruled that there was no prejudice to Mr. Moser, and the hearing
proceeded.

The record was left open for 10 days following the hearing so
that Mr. Moser could submit additional evidence of statements by
Mr. Jerry Ratenburg regarding alleged violations by the City of
Hudson, The Department was given 10 days following receipt ot
that evidence to make any objection.

On March 9, 1988, Mr. Moser called and left a message for the
undersigned hearing officer to call him. On March 10, 1988, the
undetsigned hearing officer initiated a conference call with
Michael P. Murphy and Mr. Stan Moser. Mr. Moser was not present,
but left a note for his son to read. Mr. Moser alleged in the
note that Mr., Murphy was covering up and delaying Mr. Moser
getting information from the Manchester office. Mr. Moser's son
stated that Mr. Moser was out of town and he was not sure when he
would be back. Mr. Murphy responded that he had told the
Manchester office that if the requrosted information was for the
purposes of the hearing, and was beyond the statements by Mr.
Ratenburg, Mr. Moser was to submit a written request. If the
request was for any other purpose, the office was to give Nr,
Moser the infocrmation. The undersigned hearing officer ruled
that: (1) Mr. Murphy was to direct the Manchester office to
provide Mr. Moser with whatever information he requested; and (2)
what came in as evidence would be ruled on when the evidence was
submitted. Mr. Moser's son was directed to tell Mr. Moser to
call if he had questions, and that he had until March 17, 1988 to
submit his additional evidence.

On March 15, 1988, Mr. Moser called the unde:rsigned hlnring
ofticer. A conference call was held. Mr. Moser again state

that the Manchester office would not send him information. Mr.
Murphy stated that he had instructed the field office to send him
any information, ‘The undersigned hearing officer asked Mr. Moser
if he had requested the information since the previous celephone
call. Mr. Maoser stated he had not, and that he was qolng te drop
it and not submit additional evidence. The undersigned hearing
officer msuggestad that it might be helpful for Mr. Moser to
consult with an attorney regarding procedure.

THE RECORD

The evidentiary record in this case consists of the recorded
testimony of the witneases, the above pleadings, letters and
nrd:;:. the additional evidence stated above, and the following
axh tm

Nesring Officer Exhibit 1 ~ Certified letter unclaimed by Nr,
Stanley Moser.
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IOWA DEPARTMENT OF NATURAL RESOURCES
ENVIRONMENTAL PROTECTION COMMISSION

ren /O DECISION
PROPOSED CONTESTED CASE DECISION: ELOISE REESE

On November 14, 1986, the department issued Flood Plain permit FP
86-181 to Eloise Reess. That action authorized maintenance of a
prevloull¥ constructed levee system, with the stipulation that it
be partially degraded to specified elevations. That action was
appealed and the matter proceeded to administrative hearing on
Mazch B and 9, 1988, The hearing officer issued the attached
Proposed Findings of Fact, Conclusions of Law, and Order on May
20,d1988. The decision affirms the department's permit, as is-
aued.

Either party may appeal the Proposed Decision to the Commission.
In the absence of an appeal, the Commission may decide on its own
motion to review the Proposed Decision. If there is no appeal or
review of the Proposed Dec’ :ion, it automatically becomes the
tinal decision of the Comn assion,

Mike Murphy
Government Liaison Bureau
May 25, 1988

88146DNROCOS
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Resss Exhibit L. Photo of view from Riverton shows county
road J-4.

Reese Exhibit M, Aerlal photo looking north.

Reese Exhibit N. Aerial photo looking W to E - shows J~46,

Reese Exhibit O, Aerial photo looking -shows state grounds
and confluence of two rivers.

Reese Exhibit P. Aerial photo looking .- shows S & B dike.

Reese Exhibit Q. Affidavit of Bloise Reesse.

Rease Exhibit R, Affidavit of Eloise Resese.

Reess Exhibit 8. Department computer print-out of permits
for levess in East and West Nishnabotna
basins.

Reese Exhibit T. Memoranda from U.S. Army Corps of
Engineexs.

Resse Exhibit vU. U.S5. Army Corps of Engineers Nutural
Disasters Procedure Sooklet, page 5-1.

Reese Exhibit V. ¥ap indicating leves location and recent
work on levees in area.

Resse EBxhibit W, Photograph of levee conatruction in
Riverton township.

Reese Exhibit X, Photograph of levee construction in
Riverton township.

Resse Exhibit Y. Aerial photo looking B at reconstructed
laves.

Resse Exhibit I, Asrial photo looking B at reconstructed
laveae.

Resss Exhibit AA Aerial photo looking east at reconstructed

Rease Exhibit BB

lavees.

Febrvacry 1988 photo of culvert.

Por ldentitication purposes at the hearing, Flood Plain Permit Fp

86-181 was designate a8 Recgord 1, the Flood Plain Project
susmacry rteport was designated as Record 2, and the addenduma to
the summacry ceport wan designated as Record 13,

PIRDINGS OF PACT

wr et aly iR .. v - o
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C - 929.79 NGVD
D - 932.7 NGVD

The permit requires these points to be degraded to the following
heights:

A - 932.0 NGVD

B - 928.5 NGVD

C ~ 928.5 RGVD

D~ 932.0 NGVD
(Teatimony of Jack D. Riessen, Record 1; Department Exhibit 14)

l6. (U.8.G.8) Gauging Stations are located along the eagt gtem of
the Nishnabotna at Red Oak, Iowa, along the wast stem of the
Nishabotna at Randolph, lowa, and on the Nishnabotna below the
confluence at Hamburg. A flow of water gauged at 30,000 cubic
feet per second (c.f.s) at the Hamburg station would be a 1ittle
less than a ten year recurrent interval flood. A ten year
recurrent interval flood is the magnitude of the flood which on
average will be met or exceeded once every ten years. It is
difficult to estimate the flows at the Reese levee based upon the
flows at the Hamburg gauging station, Some of the flows at
Hamburg will have come from the East Nishnabotna and some from
the West Nishnabotna. In addition, the possibility of flow
migration between the East and West Nishnabotna in the
equalization area near J-46 makes it Aifficult to estimate actual
flows in either branch at th~ Reese levee. If the Hamburg
geuging station shows a total C.r.8. of 32,000, the actual flows
at the Reese property could split 30,000 c.f.s in one branch of
the river and 2,000. c.f.s. in the other. The levee heights
permitted for points A,B,C,D in FP-86-181 provide protection for
approximately a ten year recurrent interval flood.

(Testimony of Jack D. Reissen)

17. Jack D. Reissen is the supervisor of the Plood Plain Section
of the chartncnt. In this position, he is responsible for
issuing all flood plain development permits. In the case of
Flood Plain Parmit FP 86-181, Mr. Riessen was responsible foi
both the technical analysis underlying the permit and the permit
lasuanca. Riessen has been employed by the Department and its
predecessor agencies since June 1970. He has his B.S. dejree in
agricultural engineering, is & rcgiutorod protessional engineer,
and has attended the Institute of River Mechanics and graduate
courses in h{drology and hydraulics.

(Testimony of Jack D. Reissen)

18. Bulo W, Wiitsla is a hydrolgxllt employed by Shive Hattery
Engineers In Iowa City, towa; a is a registered rrotosnlonlx
engineer. Mr. Wiltala has a 8.5, degree in Civil Eng neering and
worked for the United States Geological Survo! (UBGS) Wate:
Resources Division from 1940-1978. While employed at USGS,
Wiitala was responsible for collecting, analysing, and publishing
data on rivers and streanms. Using the same nl::c a8 Riessen
determined URC 2 computer run, Wijtala calculated what heights
polnts C a D on the levee showld be to protect against a ten

YE8Ea TERNE TEY oA OETA W RON5 N TATSL oy 0 ontined flood ie e
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330 WW 24 790 (Iowa 1983). In addition, the Department has the
authority to impose conditions on the grant of an after-the-fact
flood plain development permit. This includes the authority to
require relocation and/or degradation of levees. Osborne v, Jowa
Natural Resources Council, 336 NW 24 745 (Iowa™ 1583). Youn

Plumbling and Heating v. lowa Natural Resources Council, 276
377 (Ifowa 1979) g ¥ o e e el

4. Iowa Code Bection 4558, 276 authorizes the commission to
establish and enforce rules for orderly development and wise use
of the flood plains of any river or stream within the astate.

Iowa Code J455B.264(3) (1987) provides that: “Upon application
by any person for approval of the construction or maintenance of
any structucre, dam, obstruction, deposit, or excavation to Dbe
arected, used, or maintained in or on the flood plains of any
river or stream, the department shall investigate the effect of
the construction or maintenance project on the ef!ichm.-{ and
capacity of the floodway. In determining the effect of the
proposal the department shall consider fully its effect on
tlooding of or flood control for any proposed works and adjacent
lands and property, on the wise use and protection of water
resources, on tha quality of water, on fish, wildlife, and
recr ‘ational facilities or uses, and on all other public rights
and requirements.”

Iowa Code 54558.275(1) (1987) provides that: "A person shall not

e-uit, erect, use or maintain a structure, dam, obstruction,
eposit, or axcavation in or on a floodway or flood plains, which
will adversely affect the efficiency of or unduly restrict the
capacity of the floodway, or adversely affect the control,
development, protection, allocation, or utilisation of the water
resources of the atate, and the sames sre declared to be public
nuisances. However, this subsection does not apply to dans
constructed and operated under the authority of chapter 469."

The administrative rulea promulgated to regulate flood plains
wate, at *the time permit FP-86-181 was iasued, found at Chapter
900 of the Iowa Administrative Code. The flood plain rules arce
currently found at Chapter 367 of the Iowa Administrative Code.
The rules referenced below have not changed.

S. 900 Towa Adainistrative Code 71.4(1) provided
"900-71.4 (4558) Levesa or dikes. Approval by the
depactment for construction, operation, and maintenance of
levees or dikes shall ba rtequired in the following
instances. 71.4(1) Rural aceas. In rural areas, an
lavees or dikes located on the flood plain or floodway o
any stzeam or river draining more than ten square miles.*

6. “:30 fowa Administrative Code 73.4(1){(a)(b) and (4)

toy ]

’ *900-72.4(4350) Levees or dikes. The following criterlia
shal 1y levaes or dlikes,

:ill nnl' "u: .” ."ﬂla mlh 1y MDY 2 M\!h' nﬂ
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cc: James C., Davis
Attorney at Law
! Bkywalk Suite 2013
: 700 Walnut Street
Des Molines, Iowa 5030%

Randall L. Clark
Compliance Officer

lowa Department of Natural Resocurces
LOCAL
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES

IN THE MATTER OF:
DEPARTMENT RESISTANCE TO
Eloise Reese APPLICATION FOR REHEARING
NHS 870016

COMES NOW, the Iowa pepartment of Natural Resources
{Department) and in resistance to the Application for
Rehearing filed Dby Eloise Reese (Appellant) states a8

follows:

1. Pursuant to 481 Iowa Administrative Code § 10.2(2) the
pivision of Appeals and Fair Hearings of the 1owa Department
of Inspections and Appeals no longer has jurisdiction in
this matter in that a proposed decision has besen issued.

2. 1In the event it is determined that the Dapartment of
inspections and Appeals does have jurisdiction in this
matter, the application should be denied for the following

reasons!
a. Application paragraph 11 rinding of . Fact 20 is

clearly based on Record 2 {(summary report) whioch is in
avidence in this matter.

201 Dog/NA €941 .01 |
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BEFORE THE IOWA DEPARTMENT OF NATURAL RESOURCES

IN THE MATTER OF: FINDINGS OF FACT,
CONCLUSIONS OF LAW
MR. ERRNEST GRADRRT

AND ORDER
MR. KEVIN GRADERT

e e S

On August 28, 1987, the Iowa Department of Natural Resources
(Dapartment) lssued Administrative Order 87-AQ-17 to Ernest and
Kevin Gradert (appellants), which required them to cease the open
burning of all solid waste, to dispose nf solid waste in a manner
consistent with the regquirements of lowa Code section 455B.307
and the rules of the Department, and to pay & penalty of
$500.00. On September 17, 1987 the appellants appealed from the
issvance of Administrative Order B7-AQ-17. A Notice of Hearing
set the hearing for December 11, 1987. The hearing was continued
to May 27, 1988.

The hearing was held on May 27, 1988 in the fourth floor
conference room, Wallace State Office Bullding, 900 East Grand,
Des Moines, Iowa 501319. Repressnting the parties were Mark
Landa, counssl for the Department, and Herman Gradert for the
appellants. The undersigned hearing officer presided.

THE RECORD

The evidentiary record in this case consists of recorded
testimony of the withesses, the above plesdings, and the
following Exhibits:

DRPARTMENT EXHIBIT 1 ~ Statement of Ted Krull,
Chiet, S8ibley Pire Dept., dated 5-18-87 and
photograph of burning home on Gradert property
taken 5-~13-87

DEPARTHENT EXHIBIT 2 - Affidavit of Ted Krull
dated 3-9-08

FIRDINGS OF FACT

1. On April 2, 1987, Rerman Gradert, father of Ernest and Kavin
Gradert, ocalled Ted Xrull, chieft of the 8ible fire
department, and asked {f he could burn a houme on his farm
notthwest of Sibley, in Viola Tovrship, Bacition 28, Morthwest
Quartar, The la and house in question had rcecentiy been
gurehaa-d Kevin and Ernest racauct. Hurman Gradert

andlas the business matters for his sons.
(Testimony of Ted Krull, Department BErxhibits 1 and 2,
Testinony of Necman Graderxt)

2. The substance of the April 2nd telephone oconversation 1ia
disputed by its two pacticipents. MHr., Krull testified that



10.2(1) Costs saved or 'likely tc be saved
noncompliance by the violator. Where the violator
realizes an economic benefit through the violation or
by not taking timely compliasnce or corrective
measures, the department shall take enforcement
action which includes penaltiss which at least offset
the economic benefit, Reasonable estimates of
economic benefit should be made where Clear data are
not available,

10.2(2) Gravity of the violation. Factors include
but are not limited to:

4. The &ctual or threatened harm to the environaent
or the public health and safety.

b. Involvement of toxic or harardous substances or
potential long-~term effects of the violation,

c. The degree to which ambient or source-specific
standards are excesded, where pertinent.

d. Federal program priorities, size of facility, or
other pettirant factoers.

¢. Whether the type of violation threatens the
integrity of a tegulatory program.

£. Whether the typs o violation threatens the
integrity of a regula Oty program.

9. BExpenses or efforts by the government in
detecting, documenting, or responding to a violation.

10.2(3) Culpability. ractorr include but are not
linited to:

4. The degree of intent or negligence. The
standard of care requited by the laws of the state of
Iowa will be considered.

b. Whether the case involves false reporting of
gcq:lrld intormation, or tampering with monitoring

evices.

©. Whather the violator has taken remedial measures
or mitigated the harm caused by the violation.

10.2(4) The maxinum nalty authorised for that
violation under Towa Code chapter 453B. The nalty
provisions of chapter 4538 establish different
maximum penalties for different categories of
violation. Bee, e.g.:

160.2(%) whather the assesanent of aduinigtrative
penalties appears to be the only or most appropriate
wey o deter future wviolations, either by the person
Anvolved or by others similarly situated.

10.2(6) Other relevant tac*ocs. The departnuent
will consider other relevant factors which arise from
the ciroumstances of each case.

10.2(7) This screening prooedure shall not limit
the discretion of the depacrtment to refer any case to
tim attorney general for legal aotion, nox 8 this
provedure u.nlu the oommission or the directer to
pursve an inistrative remedy Dbefore seoeking
teedy in the courts of this state.

I i L E T T
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Department ‘s Exhibit 4f ~ ghotograph dated 7/24/88.

Department’'s Exhibit § - etter dated 8/6/8% from Dave
Allen to Ring/Shields/Heaberlin
(watch for conclusory language re:
excavation when considering
welight).

Depurtment’'s Exhibit & - letter dated 8/12/85 from the
Heaberlins to the Department.

Department'’'s Exhibit 7 - letter dated 9/5/8% from the
Department to the Heaherlins.

Department's Exhibit 8 -~ {admitted for a limited purpose
and watch for conclusory language
re: excavation) memo dated 11/5%/85%
by Dave Allen.

Departwent's Exhibit 8 - letter dated 1/i3/86 from the
Department to
King/8hields/Reaberlin.

Department's Exhibit 10 - letter dated 4/3/86 from the
Department to
King/shields/Heaberlin.

Department's Exhibit 11 memo dated 4/21/96 by Dave Allen.

Department's Exhibit 12 - telephone mewmo dated 5/23/86 by
Dave Allen.

Department’'s Exhibit 13 - letter dated 6/10/86 from the
Department to
King/Shields/Heaberlin {watch for
conclusory excavation language).

Department's Exhibit 14 - letter dated 11/10/87 fiom the
Department to Mr. Shields.

Department's Exhibit 185 - letter dated 12/14/87 from the
Department to llnz7lnnaq-n-nt Co.

 §

Department's Exhibit 16 ~ memo dated 12/18/87 and 1/13/88 by
Dave Allen, photo index, and map
Department's Exhibit 16a -« photograph dated 1/:13/88.
Department's Exhibit 16b - photograph dated 1/13/88.
Departaent's Exhibit 18c - photograph dated 1/13/88.
Pepartment's Exhibit 18d - photograph dated 1/13/88,
Departeent's Eshibit 1ée - photﬂ?rl dated 1/13/08.
Department's Exhibit 17 - aerial otograph dated 10/16/67.
Department's Exhibit 10 - aerial photograph dated 9/26/77,

F1NDINGS OF FACT

1. rrancis and Velma Heaberlin are the owners of real rtoﬁcrﬁa
located in Warren County, lowa described as the #W 1/4 of the
1/4 of Section 32 TI4R, R2I W of the 3th P.M. Thie piece of land
is only a part of the land the MNeaberlins own, e ilmnediate
upstrean owners from the HNeabariins are James C. nlns and Julia
A, King, and the next upstream owners are Bill B. Shields and
Shicley J. Shields. testimony of Mr.Prancis Neaberlin, Mr. Dave
Allen; Dewpacrtment Bxhibit 2-.2!.

2. T™e plece of land in question ls located on the flood plain
of Otter Creek. Otter Creeh hae & drainege ares of apptoximately
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become the primary channel for this part of Otter Creek. The
evidence of erosion cited by Mr. Riessen was the cut banks and a
fair degree of meandering. Mr. Riessen testified this erosion
can happen as quickly as one flood event or over several years,
depending on many variables.

Department Exhibit 17 is an aerial photugraph of the area taken
in 1967. On this photograph, there appear toc be trees at the
downstream and of channel two, and some markings appear toward
the upstream end of channel two. It is unclear whether these
markings are the result of wet soil or some kind of small
drainagevay. There are also some trees in the general vieinity
of channel three, although the treeline at the upstream end of
channel three is quite a bit north of the downstream end of
channel two.

(testimony of Mr. Riessen; Department Exhibit 17).

Department Exhibit 18 is an aerial photograph of the area taken
in 1877. It appears in this photograph that the tree lines
present in the 1967 photograph in the general vicinities of
channels two and three have been e¢liminated. The scale of this
photograph is reduced, which means that not as much detail can be
seer. It is difficult to tell because of the scals and
resciution of the photograph, but there is some change in the
darkness of the soll indicating there may be ‘some surface
drainage in the general areas of channels two and three. Also,
simply the clearing of the trees could have caused the difference
in color of the soil on the phol:oguph. In Mr. Reirsen's
opinion, thins ‘rhotoguph shows no evidence of a defined clannel
in the areas of channels two and three.

llant's Exhibit A is a copy of an aecial photograph taken in
1982. Mr. Riessan testified that Appellant's Exhibit A showed a
darker band in the rtntul area ©f channels two and thres.
Considering the gquality and resolution of the copy of the
B:otoqraph. Mr. Riessen could not tell for sure what the darker
nd was. He tastified it could ba some surface flow but did not
appear to be a deep channel. :

Mr. Risssen testified that he has been involved in a nunber of
cases where small drainagevays as depicted on soil survey maps
were in ertor when compared with an actual field inspection.
Therefore, he does not belleve Appellant‘'s Exhibit C sheet 81 has
a high degree of relisbility in showing that there were
Arainagevays in the areas of channels two and three or whethat
they ware crossable or not by tarm eguipment.

Department Exhibit 2a is a cag.y of a topographic map which was
repared from aerial photographs taken in 1978 and field checks
one in 1980. The map was edited {n 1983, Mr. Relssen tostifled
topographic maps ptobably don't try to depict small dralnagewvays,
a0 It i8 not necessarily significant that the drainageways shown
on the naoil survey map do not axist on the topugraphic map.
Ansusing the soil survay map was accurate, the drainageway shown
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“satural”™) excavation. The Dwpartment conceded it has such
burden. (Departwment Reply Brief p.2).

There is good golid evidence, including expert testimony, which
supports either the conclusinn that channels two and three were
excavated by humans or the conclusion that they were naturally
caused by the action of running water. Therefore, the Department
has falled to maet its burden of proof.

DECISION ARD ORDER

Jt is therefore ORDERED that the Department‘'s action in issuing
Administrative Ocder No. 86-FP-04 is reversed.

Dated this 1#™8ay of June, 1988.

Hearing Officer

Departwent of Inspections and Appeals
Lucas State Oftice uildin

Des Moines, Iowa 350319-008

ACC/nlh

copy to: Randall Clark
James Fowler




M. Facility

| 1 IA Acay Aaswnition PlE
2 Appaneese Co.
3 Springdale Dr-Clin.Co.
& Senaca F'oiry-Neb.City
5 Corn Delt Gales-A'sltn
& BAC Johnsen Tire -DH
7 Milford Mun. Utilitios

@ Napla Creat WP-R.City

Progran

Alr Quality

Flood Plain

Flood Plain
Hastewater Oper,
Underground Tanks
Underground Tanks
Vatarsupply Const,

Watersupply Oger.

NONTHLY VARIANCE REPORT

Eaginesr

Soil Conseration 8v

Brice,Patrides-bon.

Marv Thornton-ACLO

BAJ Watwr Londit'ng

Gubject

Explosives
Stora/Btorage Capacitly
Stors/Storage Capacity
Honitoring Frequency
Monitoring Wall ¥/Loc
Clogure

Design Basir

Water Monituring

Decision
denind

approved
approved
decand

spproved
dpproved
approved

approved

3/31/68

Pute
05/03/88
05/11/88
511708
03/18/88
3109/08
05/11/08
o%/02/80
03/19/88



IOWA DEPARTHENT OF NATURAL RESOURCES
Government Liaison Bureau

DATE: June 1, 1988

701 Environmental Protection Commission
FROM: Michael P. Murphy

SUBJECT: Summary of Adminisirative Penalties

The following administrative penalties are due:

NAME/LOCATION AMOUNT DUE DATE
*Shelter Shield (Buffaio Center) $1,000 12-03-86
*Cedar Hills Apartments (Dubuque) 1,000 12-29-86
*City of Dysart 400 3-13-87
*JTM Indust./MacDade/Leamer (Pleasant Valley) 1,000 8-12~-87
*Hig Rock Tap 660 9~21-87
*Twelve Mile House (Bernard) 339 l10~-28-87
*O¥ Lounge (Marion) 448 11-01-87
*City of Sheldon 900 1-02-88
Richard Davis (Albia) 1,000 2-28-88
*Ellie‘'s Bar and Grill (Grand River) 515 3-05-88
*4Don Scribner (Nashua) 1,000 3-28-~88
**Elings/Catron/Frey (Des Moines) 400 4-15-88
Camp Okoboii 230 4-22--88
White Consolidated Industries (Webster City) 500 4-30-88
*tPleasant Cresak Estates (S8hellsburg) 200 4-30-88
Lake Hendricks Park (Howard Co.) 50 5-09-08
Vernon Heights MHAP (Cedar Rapida) 1,000 5-09-88
DeWitt Moose Lodge (DeWitt) 560 5-16-88
Fred Jben (Monticello) 100 5-20-88
63-180 Tcuckstop (Poweshiek Co.) 1,000 5-21-088
Linn Hollow MHP (Washington) 7% 6-01-88
*Chico's Supper Club {(Burr Oak) 954 6~-10~-88
**David Francy (Naw London} 400 6-10-84
**Lawrence Payne (Ottumwa) 52% 6-15-88
Mika's Prairie Home (Qlliw) 100 é-16-88
Firat Place Lanes {Audubon) 1,000 7-05-88
HWY §3 Mobile Homa Park (Waverly) 200 7-05-88
Clear View Acres Store (Delhl) 230 7--11-88

*Raferred to the Attorney Cens:al
*40n Payment Schedule
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Appellant Exhiblt 1 - Report of Investigation dated August
21, 198S.

Department Exhibit 1 - Map of the City of Hudson, Iowa
showing site 2.

Department Exhibit 2 - Letter from officer Paul Michael to
Joseph Sanfilippo.

Department Exhibit 3 -~ Consent Order and Order.

FINDINGS OF FACT

1. Me. Stan Moser is the owner of real estate located in the NW
l/4, SE 1/4 of section 27, TBBN, R14W, Black Hawk County, Iowa,
(Lestimony of Mr. Stan Moser; Administrative Order No. 87-SW-26).

2. On Februaty 27, 1984, Mr. Stan Moser and the lowa Department
of Water, Air and Waste Management (now 1Iowa Department of
Natural Resources) signed a Consent Order. The Consent Order
followed an issuance of Administrative Order No. 83-1LQ-10 by the
Department on September 2, 1983. The Administrative Order
alleged vioclatlions of statutes and rules r~garding open burning
and solid waste disposal. By signing the Conpent Order, Mr.
Moser did not admit the violations alleged in the Administrative
Order, and agreed to comply with the following terms:

“a. Mo disposal of solid waste (as defined in Iowa Code
Subsection 45%M.301(4) .nd rule 900--100.2), except for solid
vaste generated by Stanley Moser, shall be caused, allowed or
pytmitted on property owned or leased by Stanley Moser.

b. Any solid waste generated by Stanley Moser which is to be
disposed on property owned or leased by Stanley Moser shall be
disposed as required by rule 900--101.3.

€. No open burning of any solid waste, except for landscape waste
originating on Stanley Moser's property, shall be caused, allowed
or permitted on Stanley Moser's propeity.

d. Any wsolid wvaste presently on the property of Staniey Moser
shall te permanently covered with earth or removed from the
property.”

(Department Exhibit 3; testimony of Mr. Stanley Moser).

2. On April 30, 1987 at approximately 8 p.m., Officer Paul R,
Michael of the Hudnon Police Department observed Mr. Stan Moser
driving an endloader on his property at site number 2 on
Departmant Exhibit 1. Mr. Moser was burying things. Prior to
April 30, 1987, Ofticer Michael had recently observed trucks
coming into the area of site numter 2 and dumping material
there. The trucks were carrying demolition materlal from houses
being torn down. At another time, Officer Michael observed
trucks cacrylng in tree 1imbs and branches and dumping them in
the area. The demolition material Officer Michael nbserved on
April 30th consisted of wood slats, plaster, and plasterboatd.
He observed partn of some Cfiberglass "pottavet units"” being
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BEFORE THE IOWA DEPARTMENT OF NATURAL RESOURCES

IN THE MATTER OF: PROPOSED FINDINGS OF PACT,
CONCLUSIONS OF LAW,
AND ORDER

NHS 870016

Eloise Reese

On November 14, 1986, the Iowa Department of Natural Resources
(Department) issued Flood Plain permit Number FP 86-181 to Elolise
Rease c/o Farmers National Company, Omaha, Nebraska. The permit
authorized the permittes to maintain, with the mnodifications
stipulated, an existing agricultural levee and access ramp on the
floocdplainas of the East Nishnabotna and West Nishnabotna Rivers
At Sections 30 and 31, TEBN, R4AIW and Bections 25 and 36,T68N,
R42W, Fremont County. On December 10, 1986, Eloise Resse
(Appellant) appealed from the conditions under which PP=86-181
was issued. A Notice of Hearing set the hearing for Pebruary 18,
1987. An oral motion for continuance and additional time to file
the Petition was made by the appellant on January 14, 1987, which
was granted. The hearing was continued until March 11, 1987.

The Petition was filed on February 6, 1987. The Department f£iled
its Answer on February 25, 1987. On March 3, 1987 the Department
£iled a Reguest for Prehearing Conference and Disclosurae. on
March 4, 1987, Appellant filed a Motion to Continue. The
Department filed a Resistence to the Motion to Continue on March
12, 1987. The Motion to Continue was granted on March 23, 1987,
and the hearing was continued until May 6, 1987. a prehearing
conference was set for April 22, 1987.

The prehesring conference was held by telephone conference call,
and & summary of Pre-Heacring Conference was issued on April 24,
19487, The hearing scheduled tor Hn{ 6, 1907 was continued
indefinitely due to the  Thospitalisstion of appellant's
attorney. By agreement of :he parties, the hearing was set for
Novemher 17, 1987. The parties later sgrcsd to continue the
November 17, 1987 hearing until Februascy 9, 1988 and they agreed
to a briefing schedule for a jurisdictional issue.

Appellant filed her pre -heating brief on Dacember 10, 1987,
Appallant also filed an Amendment to the Reese Petition and a
Motion to Amend Lthe Petlition on December 10, i1987. On De cember
18, 1987 the Department filed » Resistarce to Motion to Amend
Petitian. On December 23, 1907 an Ocrder to allaow amendment of
the Petition wae flssued. On Decembe: 29, 1987 the ncflrtnont
filad i's Answer to Petition Amendments. O January 8, 1988 the
Dapartmant ‘iied s Pie-Mearing Raply Briet, An Order wan
issued January 20, 1988,

On Februacy 1, 19800 the Department filed a Motion for Prodw-.tion
and Opportunity to cross essmine, and the Appellant filed a
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1. An agricultural levee system and access ramp consisting of
26,600 lineal feet of leves enclosing adbout 770 acres, currcntlx
exists on *he land located on Sections 30 and 31, TEIN,Ré1W an
Sections 25 and 36, Té8N R42w, Premont County. This land is
situated on the common flood pPlain between the East and wWest
Nishnabotna Rivers and ig owned by Ms. Eloise Reese of Omaha,
Nebraska, The Bast and West Nis nbotnas drain 1148 and 1649
square miles, respectively, at their mouths,

(Record 1; Record 1)

2. Ms. Reese inherited the land from her father in 196) or
1962. Her father had begun accumulating the land in the 1920's
Or early 30's until he owned all of the land south of county road
J-46 and between the East and West Nishnabotna to their
confluence, wich the exceaption of land owned by the 22 Club. (Bee
Department Exhibit 1) Parmers Naktional Company has been the farm
manager for the Resse Troperty since Pebruary 20, 1962.
(Testimony of Lloyd Heim; Department Exhibit 8)

3. There are many levees in the general area of the Reese
gtOporty. The Rast and West Nishnabotna were strajghtened
etveen 1900 and 1929 and the dredged matecial was placed on the
banks of the river to form the levee. The landowners continued
to atrengthen and raise tLhese levees and some arse qui te high,
Some of the leveas in the area &ce permitted by the Department
and some are not. The Department has inadeguate information
about when many of the leveas were raleed and theretore has been
unable to assert Jjurisdiction over them, In edMition 1zhe
Depactment has insufflecient stafr to koep track of all levees and
vsually gets involved by ciiisen compliant. The Reese levee, ar
it exists today, was bullt by trial and error over the last tirty
years. Mo verifiable information is available to determine even
lp’!btlllt.l; the pre-1957 height of the Reess levee,
(Testimony of Jack D. Riessen; Lloyd Heim; Record 2)

4. The Twenty-two (22) Club is a club consisting of twenty two
Samdbers who use the club's 250 acres of land peimarily for
hunting and fishing. 'The 22 club land is farwmed to iay the tanes
and wmaintenance, The o©ludb has been in exigstence since the
1¢50',., The 22 clun‘'s ﬁruﬁtrty in sutrounded by a low Javel
levee. Club members rsach their Property using the access bulit
b{ Eloise Reese (sarked in ;ed on Fxhihit 1) and 8 forty foot
wide right of way down the east bank of the West Wishnabotna
River. When the Club's right of way is under wataer they have at
times uveed the Reese levee top a8 @ roadvay to resch their
PtOoperty.

{Testimony of Normsan Kling); Dele Castle)

5. An access roet is located east of the West Nizhnabotna
Beidge, and is designated on Department's Rxhibit 1 in red, The
function of the access road is to allow access from county road
J-4€ to the wop of the Reese lavee during high water. 'the area
north of the Zast-West Reese leves is #on equaliszation area for
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c.f.s at the Ramburg gauge, if the flow was eplit evenly between
the Bast and West Nishnabotna with 16, 000 c.f.s on esach side,
Wiitala calculated the following heights:

Point C - 931.2
Point D ~ 937,1
If the flows split differently with 20,000 cfa. from the East
Nishnabotna then Wiitala's figures change slightly:
roint C. 931
Point D. 936.6
Wwiitala cautioned that all hydraulic calculations are subject to
arror because there are too many variables. However, Wiitala
considers the results reached through use of the HEC 2 computer
progran designed by the Army Corps of Engineers to be as good as
resent technology allows., Mr. Wiitala testified that although
is results differed from Mr. Riess+n's, he had no problem with
Riessen's analysis and results. Reissen's calculatlions for
points C and D as f~und in the permit are based on his analysis
of confined floods, unconfined floods, and £floods where only the
Reese levee is effective.
(Testimony of Sulo Wiitala; Reese Exhibit B; Record 1)

19. In reviewing the Reese levae, Mr. Riesassen used flow records
from the USGS gauging stations at Hamburg (Nishnabotna), Atlantic
and Red Oak (East MNish), and Randolph and Hancocx (West Nish).
The drainage areas at the mouths of the East Nishnabotna and West
Mishnabotna are 1148 square miles and 1649 square miles,
respectively. Riessen calculated the flow wvalues for the main
sten below the confluence and for the mouths of the East and Wast
Wish using & ¢raphical regionalization technigue. His cesults
were:

Peak Dischacrges {(c.f.&.)

37,000 32,000 35000
30 40,000 35,000 38, 200
100 42,000 18, 140 41,000

Peak flow values tor the wmainstem are only alighty above those
for the Rast and MNest Jdespite having a considerably larger
drainage araa.

{(Testimony of Nieseen; Record 2)

20. The graphical regionalization technique used by Riessen in
arriving at the above results involves two basic steps. Picat,
flow frequency cucrves wete derived for esach of these atations
using methodology as presented in the Water Resources Council
Bulletin #1780 o1 the nydtolu‘y Committea, “Guidelinas for
Datermining Flood Flow Fraguancy. The dicived station estimates
ware axtrapolatad to the southa of the Rast and Nest Rishaabotna
hx sraphlially fitting & oucve to the plotted data of 1oy
10Q(diacharge) vs.logliDA (drainage area).

(Record 2)
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ovntozln' will occur dwe to discharges from 010 to Q2%
with & BoLe Ccomprehensive leves system being peraitted
the greatar degree of protection.

b. Additional protection. Where it can clearly be shown
that loss of valley storage caused by construction of the
levee will not increase peak flood stages and discharges,
the level of protection provided by the agricultural levee
or dike may be increased yond the Q10 to Q25 range.

d. Maximum effect. The maximum Increase in the flood
profile resulting from the construction, operation, and
maintenance of an agricultural levee or dike shall be used
in determining the maximum increase in flood protile
resulting from such levees or dikes.

7. 900 Iowa Administrative Code 72.31(1) provided:
®72.31(1) In general. Where evidence is presented that
additionsl private or signiticant public damage will not
result from flood plain or floodway construction (other
than channel changes) subject to regulation under Chlft!tl
70 to 72 of thes” ruies, the department may permit variance
to the criteria stated in Chapter 72.°

8. Appellant har argued that the Department's action is barred
by Iowa Code Bection 6)4.1(4), the statute of limitations, and
has moved to amend her Petition to ingert Division IIA, as an
amendment to oconfors to proof. The amendment is granted.
Appellant's argument, however, (s rejected, The amendment ia
granted, Appellant's argument, however, is rejected. The
general statute of limitations is inapplicable to the Department
when it is carryirg out the poli of the state pertaining to
flood control. te v, 1 i

. The appellant bas argued that the construction activity of
the U.S. An! Corpe of Engineers, on the Reese levee after a
flood in 1972, pursuant to Public Law 04-99, pre-empts iowa's
authozity to assert jurisdiction over the leves. Public Law 4-
99 specifically states that modification of works to increase the
degtee of protesction, or to provide protection to a lugu area,
is beyond the |oo:o of PL 04-99. Public Law 84-99, 8-2(a)(2)
(8ee Rease ERxhibit v). The U.8. Army (3:3! of Engineers is
testricted to repair and restoration of ¢} control projects.
Between Januvary and June 1972, fou points on the Reese levee
ware ralsed. The railses varied iIn height from 1.3 feet to 2.6
fest. These raises ocould not have been accomplished under the
mthotl:x of Public Law 84-99. Therefore, the Department is not
precluwd from exercising jucisdiction over the Reese levee based
oh the 1972 modifications to levee healight, Moteover, the
modifications and ralses to the 1levee in 1964 and 1970 are
sufficient to provide the Department jurisdiction over the ieves.

10. The pert'es disngree as to the allocation of the burden of
proof. 1In ¢+ 207 W 24 27,31 (lowa
1973) the lows 3"“ court atated, “Frial court found, and we

inistrative proceedings, as well as ln

agree, that in oourt
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IN THE MATTER OF:
Cloise M. Reess, et al,

Appallant,
APPLICATION FOR

[ L *¢ 46 Se Be¢ &% ae

COMES NOW Eloise W. Reese and heredy applies for rehearing fn this
matter on the following {ssues and grounds:

1. Finding of Fact 20 in that it is belfeved the Hearing Officer 13
referring to Reess Exhibits 8, C and D, as there are no flood profiles
entered in evidence by the Department.

2. Finding of Fact 25. The Department has called the ditch on the
downstream side of County Road J46 an equalization area, but has Aot
considered the fact that the floodway flows of both the East and Wert
Nishnabots Rivers are coafimed by the bridges of County Road J46 ever those
rivers and that this so-called squalization area is downsireanm of the
bridges, Aot upstream where equalization might be of some bewnefit other tham
a5 4 storage sred. As the rivers’ priacipal flows are through the bridge
openings and the field entrance 11es across the JW§ ditch on the downstream
stde of the round, thars 15 no shewing of the ascessity for flow squelization
beyond the bald stamement by Risssen, without explamstion, that add{itiom)
tubes are {nsufficient, The only levees endangered, 1f agy are, by this
fie1d access are Reese levees, and as the field access affects no ether
party, baing on te dowRatrea® side of County Road J46, there i3 no adedquate
equitable reasen t require its dngradation,

3. Finding of Fact 26, This finding states "Sased on the hydrawlic

analysis, any levee on the Reess property Ag well ag the URJELEGED S0N%

N ST “':l"'vi
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b. Application paragraph 2: Appellant already extensive-

ly srgued this same point in her Brief and Argument, at
pages 13-14, before the proposed decision was rendered.

¢. Application paragraph 3: As indicated in rinding of
Fact 27 of the Proposed Decision, the Department essentially
granted a variance in allowing the Reese levea systen to
remain despite violations of the Department's leves crite~-
ria. Indeed, Mr. Riessen alsc recognized in Record 2z (top,
page 11) that, "Virtually none of the existing levees in the
ganeral area would meet the maximum effect criterion of
900-72.4(1)"d" IAC." Further, Mr. Riessen also acknowledged
that, upon application to the Department, adjacent levees
could be reised to the same level as the elevation required
for the Reesse leves system. Therefore, any leves craise
which pgy be authorized for the game management ared would
be consistent with and even anticipated by the hydraulic
anaslyses already performed by Nr. Riessen.

4. Application paragraph 4: Appellant aslready argued
this point in her ®Srief and Argument (pP. 11-13) and in her
Reply Brief and Arqument (pp. 4, bottom - 5), before the
proposed decision was tendered. )

e. Application paragzaph 3: The questioned conalusion of
Law refarences Finding of Fact 26. This finding, sssantial~

1y & quotation from Record 2, pPages 10=11, incoludes the term

2C1bag/M1E9L01.01 2
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L be told Nr. Gradecrt that he could burn, but he would need got

i ot a permit %o de s from the Departesent of Natural
ouroes. Krull testified that he told Gradert he would get

the permit for him and that Gradert should tell him when he

& was ready to burn and the departaent would set a date and an

* alkernate date, Krull &lso told Gradert that he would g:

’E look % the site s0 he could give a deecription when

E-- plaved an order for the permit,

i

Mz, Hermen Gradert testifjed that Krull told his he could not
burn becavse there was & ban om n burning due to extromely
dry weather. Gradert sald he told K:ull he vas ready %o burn
but he would wait until the weather conditions were right.
Gradert testifind they discussed that the closest buildin
w8 & quarter of a mile away. Gradert stated that Krull tol
hin he would look at the site and get hack to him 1f it
wasn't all right.

Gradart also testified that in 1981 he callad the Sibley Pire
Chief (not Rrull), and aaked iF it would be all right if he
burned & barn and sowe brush. The ehief inquized about the
nearest bulldings and told Gradert to call him tha day he was
galn! to burn it. Gradert called him that morning and the
chief said “OK, we know about it." The open burhing laws
have not changed uince 1901. The former chief followed
improper procodure, but Mr Gradect di4 not know {t.

The hearing offiicer believes that Mr. Krull 4id tell Nr,

Gradert that » permit was necessary in order to burn the

farmshouse. The hearing officer ig not convinced that Nr.

Gradert undecstood this., 1t Sppescs Nr Gradecrt was confused

concerning the proper procedure to follow,

{ﬂ::l;?uy of Ted Krull, Nerman Gradert; Department EBxhibite
A

3. On Nay 13, 1907 at :?ronnnlr 7100 a.m, Nr. Nerman Gradert
call Mr. Rrull » told him they were going to burn the
house. Nis sons had already left to set the fire. Rrull
told him they could mnot bucn without & permit and teold
Gzadart to call Jert MoCuilough at the Spencer DR office to
confirm it., GOradert promnised to call MoCulloogh, but declded
to try to stop the fire fnatead. T™he hotise to be burned was
one mile from Nerman Gradert's house. When Gradeart arrived
the house wae aslread burning. The fire had besn set by his
sons, Brnest and Ravin QGradect.

(Testimony of Ted Krull, Rerman Cradert)

4. The house tnat burned was » dlh{laatu one ar-- one halft
story farmhouee. The nearest bul ding was a jJuarter mile
awey.

(Testinony of Ted Xrull, Rerman Gradert)

S. There was & formal county wide bar on o bucning from April
14 vo April 25, 1997. Prior to that, Chief Kewil hed
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6. ‘The evidence establighed that Ernest and Xevin Gradert
allowed, caused, and permitted open buining of combustible
materials on their farm northwest of Sibley, Iowa, in Viola
Township, Section 28, Northwest Quarter, in violation of 567
Iowa Administrative Code 23.7(1l). The burning of the
farahouss d4Aid not qualify for an exemption from the
prohibition under 567 lowa Administrative Code 23.2(3), nor
did the appellants obtain a varlance, pursuant to 567 lowa
Administrative Code 23.2(2). Therstforae, the appellants,
ernast za;ndzuuvin Gradert, are found to have vioclated 567
IoAtCo . )-

7. The evidence established that the assessment of a $150.00
sdministrative penalty for gravity of the violation was
reasonable due to the actual or threatened harm to the
environment or the public health and safety. 567 XIowa
Administcative Code 10.2(2) (a).

8. The evidence failed to establish that this was a knowing
violation or disregard for the rceguirements of the
Depactment. Mr. Gradert d4id not understand that he needed to
rall the fire chief well before the flie was set to get
approval. He was never told that the fire department would
burn the house down as a training fire. In his previous
nwyperionce with open burning in 1981, Mr. Gradert was
ecroneocusly informed the former 8ibley fire chief that he
need only call the fire department on the day he set the
Cire. Undet these ciroumstances, the evidence does not
support the conclusion that the violation was knowing or with
disregard for the reguirements of the Department. Therefors,
the assesasment of a $100.00 penalty for culpability was
unreasonable and must be reversed.

9. The a 1lants were orderéd to pay a penalty of $200.00 for
economic benafit, whioh represents the savings associated
with the burning of the smaterial instead of dispoaing of (it
in a sanitary lendfill. The prepondetance of the evidence
estadblished that if proper procedures had been followed, the
Gradert home would have been used as 8 training fire for a
volunteer fire department. Thers was no allesgation that a
training fire would have involved any ocost to the
appellants. Therefore, ho economic benefit was proven, and
t asseasmant of $200,.00 for this factor must be revarsed.

10. Pifty dollacs was assessed for agyravating factors: The lack
of reagard for the Department's r.ir‘r'..ntl and the potantial
harm to the public health. This 1is Aduplicative of the
tationales for tha gravity of the violation and culpability
assesmment,

The additional penalty of $30.00 is reversed.

L b ———
A
B Y P
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104 square miles at the south edge of the Heaberlin property.
(testimony of Nr. Allen)

3. Oa Movember 25, 1986, the Department issued Administrative
Order Wo. 86-PP-4 to Francis and Velma Heaberlin. In the Order,
the Department describsd "two channel-like axcavations" connected
with ter Creek, and stated that the “excavations™ carried
atrean flow only during riods of high water. "he Order further
stated Mr. Allen’s conclusion “that the excavations were pllot
chenaels that would eventually erode to lu.‘cr capacity and
thersby effect a channel chamge on Otter Creek. The Department
ordered the Neaberlins to construct soil plugs in the two
vgxcavationa™ 8o as to block the two pilot channels.

The Beaberline appealed this Aministrative Order.

4, The Beaberlins have owned the land st issue in this case
since 1957. The Beaberlins have rented out the land for a number
of years. Nr. Nobert Mart farmed the land owned by the
BNeabecllias for appronimately eight years ending in 19584. At the
sane time, WNs. Bart farmed the adjsceant land for the Kings. Mr.
Sart farmed thitteoeon ysars feor the Kings. Mr. Revin 11 has
farwed the Ssaberlin land since 1985. (testiimony of Mr. Mart; MNr.
Ball; Nr. FPrancis Beaberlia).

$. #Rr. Robert Mart facwed the part of Nr. Neaberlin's land along
the bank south of Otter Creek next to channel two for at least
six to eight years wp to 1904. Be tescified he farmed King land
tor thictoan trs. In approximately 1978, although Nr. sart vas
not sufe of the date, Mr. Bart t out f[encelines betwaen Nr.
Seseriin‘'s and Ne. Ring's preperty. Be removed trees and brush
from the fenceuctow. Be also testifigd he scra off some light
brush (n the area of channel two and leveled it for farami t
did ac digging or encavation of the creek bed. Be testiti the
artea I} often, water svertopped tha banks of Otter Creek,
and overy yeor chamasl two got a little dusper and 8 1liitle
bigge:r. The last year he farmed the area, there whs only one
place aslong ohansel twe that he ocouwld cross with farn
oguipneat. Per the thicteen yoars he was ia the area, Wr. Bact
aftvet sav hoavy oquipment ﬂ.t!.u! in the area of ohaunels twe and
three alt e wod ravely in the acea of channel three.

{ vast imony Ne. Back).

6. Otter Cresk floods often on the Neaberlin plop.tt‘. and on
land tream of the Neabarlin land. (testimony of Mr. tt, Nr.
Ball, . Beaberlin).

7. Comstruction of channel changes by straightening the c¢hannel

.l upstream landownars can increase flooding downstream. Becauss

there is less meandering after straigntening, the velocity of the

::t:;.uiu increase downastream. (testimony of Jack Rirssen: Rarry
. L).

e e il -
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on the soil survey map gonouuy in the area of channels two and
three was characterised as a relatively shallow ditch by Nr.
Riessen, Mr. Riessen testified it could have been very shallow
with almost no rellef at all. It would not have been a dugly
incised channel. Mr. Riessen testified that it is conceliveole
that under certain clrcumstances, given the draina ewvays shown on
the soll survey map, channels two and three could have occurred
naturally. Rowever, he did not change his opinion that the
channels were excavated because he could not believe that the
channels as they exist today could have developed naturally from
the shallow drainageways which carried some ocalized drainage
that appear to have been in the area for many years. Mr. Relssen
believes that somecone did some excavation which essentially
caused Otter Creek to change course at that point,

Based on NMr.Allen's observations, the photographs of the site,
tugoguphic maps Of the area and the alignment of channels two
and three and pilot channels on the Shields and King properties,
Nr. Riessen came to the conclusion that channels two and three
were originally excavated by some person, and then had bean
eroded by water to the extent that they had some appearance of
naturally occurring channels by 1985, (Testimony of Mr. Allen;
Mr. Riessen; Department Exhibitp 1,2,2a,3,40~-4£,16,16a-16¢,17,\8,
Appellant's Exhibits A,C).

. Nr. Heaberlin's position is that the channel changes on his
Proyerty occurred naturally and he had done nothing to cause them
and had not perxitted anyone else to do so. Mr. Heaberlin has
consistently held this position. (Department Bxhibit
6,8,11,12). On May 23, 1986, Mr. Allen had *no hard evidence
that the three pilot channels wvere man made (induced) and not
natural as contended by Schneider (King) and Reaberlin."
(Department Exhibit 121. On June 10, 1986, the department sent a
letter to Mr. Meaberlin ordering him to restore the area. Nr.
Allen testified that between lhg 2} and June 10, 1986, he had not
been back out to the property, had not talked with anyone who had
personal knowl of the situation, and had done no testa of the
arsa. What he done was review the evidence he already had
'It?.l.d with Nr. Riessen and other departmental flood plain
engineers. .

Nr, Neaberlin Bl‘illht!d the expert tnumnx of Mr. Barry Alender
in support of his position. Mt. Alender ha hydrology courses in
college but has had no speclalized hydrology training wsince
then. The work that he does does not involve analysing Elood
flows. HMe works with and ccordinates the activitiss of several
employees who are trained in the geotechnical atea, which is an
extension of civil engineering. They work with water fiow in
project site development.

Mr. Alender is an engineer who inapected the area at iasue \n
this case twice: first in Pebruary 1986 and again just prior to
the hearing in January 1980. Ne testifled he was amated at the
changes that had occurred between the two inspections. Channel



IS DEVARTISENT OF NATURAL RERROURCES
ENVIROENENTAL PROTECYION CONNIBHSION

ITIN l’l DECISION

REPERRALS TO THE ATTORNEY GENERAL

The Director requests the referral of the !ollowin? to the Attor-
neay Genacal for asp:opriatc lega) acticn. Litigation reports

have been provided to the Commimsioners and are confidential pur -
suant to Iowa Code ssction 22.7(4).

Keokuk Landfill, Inc., - solid waste

City of Clidden - wastewater

City of Ricketts - wastewater

Ottumwa-Wapello County Sanitary Landfill Commission - solid waste
c.-f Okoboji (Milford) - watar supply/penalty

DaWitt Moose Lodge - water supply/penalty

Richard and Sonja Davis (Albia) - s0lid waste

Vernon Heighte Moblle Home Court (Cedar Rapids) - water supply/penalty

June 2, Sobe
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REPORTS OF HAZARDOUS CONDITIONS

Buring the pariod of Muy 1, 1988 through Nay 31, 1988, reports of 99 harardous conditions
incidents are highlighted, followed by a general

wara forwarded to the Central Offics.

Two

swseary sad the nusber per field office.

Date Raportaed
and Couvnty

Dascription: Material,
Amount, Dats of Incident,
Cause, Location, Ispact

Responsible Party

Response and
Corrective Actions

3/06/88
YORTY

5/12/e8
MBCATINE

K:ER1.VAR

On May 4, 19588, a spill of
3,000 galions of 28% nitro-
gan fertiliger and 130 gal-
lons of Lasso occcurred at
the intersection of Nighway
9 and County Road 534 near
Manly, lowa. The apill
renvlited when a truck over-
turned while trying to
round & corner. All mate-
rial spilled into a ditch.

Two eangines and 14 cars of

a train derailed near
Pureant, lowa on May 12,
1988, and about 20,000
g%)lons of 20% uitrogen
fertiliser spilied from two
tank cars into Mud and Bugar
Croeks and killed aeveral
thousand fish.

Farmers Coop
of Manly
Manly, Iowa

Iowa Intarstate
Rajlroad
Iowa City, lows

The truck was righted
and removaed from the
scens and free liquid
was racoversd from the
ditch, Contawinated
soil was rewmoved for
application on land.

Due Lo a six-foot-long
gash in ons tanker and
A one-inch rainfall et
the time of ths svent,
most of the material
anterad tha strrams
scot after the derail-
ment. Downstream water
usern ware notified of
the incident, and the
cresks wors monitorsd
for high levela of
ssmonia and «ffects on
aquatic orgenisme. The
tomeining fertiliser

in ons tank car was
pumped out and the cars
were rerailed. Contam-
inuted so0il near the
stresm was temnved,




NAME/LOCATION

The Hayloft Tavern (Grant)

Dumont Auto Parts (Dumont)

City of Malcom

Bill Xeough (Partile)

Winnebago Industries, Tnc. (Forest City)
Rippsy Municipal Water Supply

Wiltgen Construction Co. (Calmar)

Rrneat Nelson (Rowan)

Superior-ldeal, Inc. (Oskaloosa)
Jesco's Steakhouse Lounge {(Castana)

NAME/LOCATION

Handl -Klasp, Inc. ('iebater City)
Iowa City Rege:icy MHP

Thomas E. Lennon (Barnum)

Great Rivers Coop (Atavic)

Clt¥ of Wapello

Wilfred McPee (Union Co.)

lat Iowa Gtate Bank (Albla)
Gradert, Kcnest and Kevin (Sibley)
Stan Moser (Hudmon)

City of University Park

Cloyd Foland (Decatur)

Lynn Mennenga Feedlot (Wright Co.)
Motel Grinnell

Land O' Lakes, Inc. {(Ellaworth)
Harry Brocka (Dumont)

Conoco Gas and wWest Bcanch Inn (West Branch)
Marv's Lakeside Tap (Davenpor'.)
City of Hospers

City of Marcus

Miloe Chalfant, et.al. (Mebstar City)
City of Neola

*Referred to the Attorney Geneial

**On Payment Schedules

EAGE 2

The following administrative penalties have beesn appealed:

AMOUNT DUE DATE
960 7-11-88
600 7~20-88
500 7-20-88
700 7-21-88

1,000 7-26-08
230 2 e
1,000 7-27~88
500 @ -----e-
1,000 = —-meem-
600 @0 e
AMOUNT

1,000

1,000

700

1,000

500

500

1,000

50v

250

500

800

600

1,000

1,000

200

1 .ﬂno

200

ano

1,000

1,000

1,000
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The following adwinidtrative penalties were piid in May:

NAME/LOCATLON AMOUNT

Country Corner Cate (Macitic Junction) 4491
FhpDavid Francy (New London) 400
Breitbach's Supper Club (Sherrill) S50
Heaver Hills Country Club (Cedar Falls) 75
Hills School (luwa City) 1)
bDoaald M. Cdatawvay (Marion) w00
Biaddyville, City of 100
drLawrence Payne {(OLLuiwa) ruS
City of Occhard 1uo
City of Boxholm 1%
South Central lowa Landfill Agency 800
City of Lynnville 225
TUTAL 2,931

The §600.00 penalty ossessed to Hianchi-Meyrat Lagoon of Des Moines
was rescinded,

* Relerred Lo the Attorney General
*% On Payment Schedule

MPM:ijg
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Aiternetive Wagte Mansgement Techniyusy - Sentfon 2ul{g){(2) reyuires that
aliernstive technulogiea be cunsidersd in project design (40 CFR 5 2030:
Facllities Planntinyg).

Commeut: Again a well undecstood “oncept of grant project planning is
best accommodated by & federal regulation reference. In the grant
program alternative technologies had 8 grant bunus ifncentive. fliay atill

muist be considered and car be funded by SRF loaus.

(L]
1 —
)

nfiltratlon/lntlow - Section 201{g)(3) requiras the applicant to show
el

that the ated sewer coilection system is not subject to excessive
infiltration (40 CFR 35 2030(b)(4): Facilities Planning, 40 CFR 35.2)20:

Infileration/Inflow).

Comment: Inf{ltration/Inflow studies became a significant effcort in the
grant program and ar+ a well recognized requirement that could best be

assimilated by a raference to the federal regulation.

innovative/Altesnative Technology - Section. 201(g){(5) requires that
applicants utudy Innuovative and alternative treatment technologies and
take into ac.ount upportunities to construct revenue producing facilities
sand to make more efticient uses of energy and resources {40 CFR 35.2030:

Facilities Planning).

Comment: Ancther routine requirement of grant project planning that has
not caused an unusual concern. However, it is not alvays & part of
serious planning outside the grant program. It can likely be wet by most
projects with corsideration "as sppropriate” to the circumstsance. Since
the grant regulatfon cited dossn't say much more than the above state-

ment, the statement in the state rule may be sdeguate.



14.

15.

projactes with erfuorceable requizeasnts have Lesn met. Thia can casily be
hardled by a seference to the federal regulations and/ur the state rule
for the giant program (3567 - 91.6(2)).

Cogbined Sewsr Overflows - Sevtion 201(n)(1) provides (hat funda under
Section 205 may be used f{or water wuality problems Jdue to diancharges of
combined wewer overf,.,was which are not otherwise eligibie, 1f such
discharges are a ma)or pidority in a siLate (40 CFR 35.2015(b)(2)(1v):

State Friority Systoms - ctategories of need and 135.2024(a): Comb ined
Sewer Cverflows).

Comment: This Is a category covered in the same section of the tederai
regulations cited in Requirement #i73. Combined sewer overflow Projects
have not baeu fundea under the grant program as such discharges have not
been identified as a major priority due to the lack of aignificant water
quality impacis. The category could be refer=n-ed tor case-by-case
considerstion by maintaining the regulation ceference cited in
Fequirament #13 or raferunced to the “urrent siate grant rule s
ment foned above. It could be eliminated by deleting a refersnce to
paragraph iv. of 40 CFR 35.2015%/L)(2). In any event, this qualifier has
winimal significance in Jowa.

Governor's Biscret{onary Fund - Saction 211 provides that major
rehubilitation or replacement of collectors is not eligible under the

Governor's 20 percent discretionsry author ; of 201(g)(1) unless the
collector is needed to assure the total irtegrity of the treatment works,
or that, for a new collector, adequate capacity exists at the facilities
(40 CFR 35.2116 Collection System),

Iy

omment ; The types of projects referenced here are socwer rashabilitation
other than cost-effective bassd and construction of new collsctlon
systems. Curront state grant rules address these two types. Major
rehab {s not considered for grants while new collection systems are, to



VII, dGeneral Administrative Requiremsants
A. Loan agreement conditions
B. Allowable/ungzllowable costs
C. Reacords vequirements
1. Accounting standards
2. Audit/inspaction
E. <Croasscutting fedsral laws
F. Construction payment schedules
G. Termination
VIXI. Loan payment requirements
A. interim payments
B. Final loan sdjustment
IX. Projact Ragquicemants
A. Planning
BPWTT - CPR reference
Alternative technoloygy - CFR reference
Infiltration/inflow - CFR refarence

»

Recreation and open space opportunity
State and areawide management plans
Environmental review procedure
B. Pro)ect destign and construction
Valua engineering
Usar Charge System
Davia-Bacon Labor Wage Rates
Project performance certification
MBE/WBE
Site
Project changes
State inspection
c. Qudlifying Requiremants
l. Fundable categories
a. Treatmant
b, Sewers
€. Combined sewers
2. Capital financing plans
D. Other
l. Cost information
2. NPDES/compliaice
X. Pinal Loan Agresmant and Repayment Policy
A. Loan policy

B W N e

[ ] »

an\mhuwv—

B, Tesrms
1. Purposs for paymantes
2. Cost

3. Ints.aust

Innovative and alternative technology/enargy reduction
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EFA uromulgated new air Quality standards far particulete metter on
July 1, 1v87, Ne &4 result the atate must pPrepare and wubmit a new
Stdate lmplementation Plan (51P) .,

Last munth you reviewed the sttached draft rules and a dratt
"Lominittal SIP" designed to reet this Fequirement with the least
pusa'ble disrupt.on ot the exi1uting pragram. EPA’s Regron VI st afs
have revivwed the drdft rules and "Lummictal SIPv. Theilr sugyestions
have been 1nLorperated into Lhese otuments, Upon completion of the
vtulemaking cycle the Department wisl wubmit the adupted rules and
cvmmitial SIP to EFA.

The Commission 18 4asked to dpprove thewse documents for Pygplic Hear 1y,

Alian Stoukes



2. taking complisnce action {f permjttess refuse Lo stup pumping aftar being
notlfied.

In recent years notificstion has been dune in one or two ways. If the nusber
of slroam segments nesring or below the protected flow is small, we have
telephoned the atfected permitiees and told them of flow conditions and
pumping restrictions. If the nusber of stresm segwents unearing or bslow the
protected fluw is expsited to be large, we have sent the affe.ted parmittises @
standardizead letter (sample attached) stating that they wust teleplions a
pierrcorded msssage mach week to deturmine which streass are below the
protected flow. In sither csse we use weekly, or occasionally more frequent,
vpdates of streanflow conditions from 0SGS and the Corps of Engineers to
determine which struss segments sire impacied. 1f possible, permittess are
provided notification in advence of t(he times that streams reach prutacted
flows. This helps to lessen the shock of being told to stop pumping and also
may sllow san irrigator, for example, & chance to make another round with his
squipment before the stieam gots to the proteacted flow.

Complisnce actions have been initiated on a complaint basis in past. As flows
get low and pumping from streams is observed, inquiries and coaplaiits are
received from stete and county counservation officers, mumbers of the general
public, irrigators who are complying with a notification to coase pumping,
stc. Upun receiving a complaint or inquiry and verifying that the stream
segment is below tlie protected flow, the following steps s taken.

1. Telephone and tell the permittes to stop pumping.

2. Send or deliver to the permittee a certified letter containing the same
information as previously provided ir the initjal notification by
telephone or standardized letter and atating the possible penslties far
violat on.

3. Telephone and tell the complainant the actions that have been taken and
ank the complainant to notify the Departient if pumping continues.

4, If violation continues, certain facts must be verifled at a wminiwum. The
most important of these are that the stresm was below the protected flow;
the permittee had been ordered to stop pumping; after being so ordered,

the permittes continued to pump; and the smount pumpad axceed 25,000
gallons per day.

Any enforcement action taken as s result of a compliance action would be in
accordance with normal referral procedure to the DNR Legal Section. In the
past cowplisnce actions have been relatively few in number and enforcement
actions have been extremely rare.

1988 Program Implemsntation.

1. For this yesr the notification procedures will be handled by the central
office for the following reascns:

a. The field offiues do not have coplss of water use permits issued

prior to July 1, 1983, The permits contain information not
available on our computer racords about which source or sources of

-2 -
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5. Racregtion and Open Space Opportunities - Section 201(g)(6) requires that
the applicant analyze the potential recreation and open space
opportunities in the planning of the proposed facilities
(40 CFR 35.2030(b)(5): Facilities Planning).

Comment: This is not 8 major affort as experienced in the grant program
and would be expected of projects as altsrnatives would allow. Again,

the statement in state rule as the requirement should suffice.

6. and 7, Water Quality Management Plannfng - Saction 204¢a)(1) and (2) (Two
statutory references) requires that treatment works projects be included
in plane developed under Sections 208 and 303(e) (40 CFR 35.2102: Water
Quality Management Plans).

Comment: This {s & simp'e and non-issue requirement that projects be in

conformance with any state or area wide planning. The statement shove
should be adequate.

8. Environmwent Review - Section 511{c){1) applies the Environmental Impact
Statement requirement of the National Environmental Policy Act to
projects receiving Title I grants (40 CFR 35.2113: Environmantal
Review).

Ccoment: This is an environmental review process which is routine in the
grant program where specific procedures ars in place by our delegation
agreement with EPA. As the NEPA requirements were not toiaily delegable,
EPA is otfl] involved in the procesa. For SRF funded projects, tha state
must develop its own environmentsl review process assuring all projects
receive a NEPA-ljike review. The purpose is to address potential
undesirable side effects resulting from inappropriate design location or
prosot {on of uncontrollied developmant. It (s expected that current giasnt
procedures can be wmudified s0 the state will sssume responsibility for



allow unmsewered ci:ies financial sssistance I{f needed. The same
principle can be sustained for loan projects by refersncing or restating
the state rule cited in Reference #13 abovs.

16. Capital Financing Plans - Saction 201(0) calls on the administrator

("state" under a capitalization grant) to encoursge and assist

communities in the development of capital financing plans.

Comment: This Is an activity which occurs during the planning process
and is of interest to city, state and federal agencies whether grant
funds or loans are used. The state has workad closely with granteesa on
financing plans and will be of ore seriocus interest in the loan
repayment context. Because it {s such a basir and integral part of a

loan program such s general statement in a state rule is of questionahla
significance,.

SUMMARY

The basic concept of specifying these requirenent in state rules is to do so
as explicictly and simply as possible. Thelir fariliarity in the grant program
should provide an easy transftion. Rules will be wordad very basically to
simply comply with the statutory reference. In summary, however, project

facility planning for SRF funded projects will not be noticeasbly different
than that done for grant projects.



Repaym:ont period
Securily
Requirements for disburuements/documentation
Applicable laws
Delingquency provisions
C. Financial Requirements

1, Dedicated repayment source
2. Projact accounts
3
A

m‘\lﬂiU‘lﬁ
P

» Annual audit

‘. Requirement to increase revenues if necessary
5. Double benefits



ENVIRONMENTAL PROTECTION COMMISSION [362)
Notice of Intended Aztion

Pursuant to the authority of Iowas Code soction 4558.133, the Environmsental
Protection Commission PIoposas to gdopt amendments to its rules pertaining to
the prevention, abatement and control of air pollution. Specifically, the
Commission proposas to amend Chapter 20, "Scope of Titlge- Definitions- Forms-
Rules of Practice;" Chapter 22, "“Controlling Pollution;" Chsapter 26,
"Prevention of dir Pollution Emergoncy Fpisodes;" and Chapter 28, "Ambient Air
Quality Standerds." These amendments relate to ths regulaticn of particulate
m&tter which is less than an equal to ten micremeters in dianeter or Pﬂlo

In 1971, EPA Promulgated primary and sstondury national awbient air quality
standards for particulate watter, woasvred sy "total suspended particulate
matter" or "T8P." The pPrimary standards were set at 260 ug/m 2&4-hour
Averags not to be excaeded more tharn once psr year, and 75 ug/m”, annual
;umotrlg ®wean. The saecondacy stendard, also messured as TSP, was set at
150 ug/w”, 24-hour Average not to be exceeded more than once per year. The
Departwent has adopted these standsrds and has implemented its air program in
accordance with these standards.

The EPA has, pursusnt to sections 108 and 109 of the Clean Afr Act, reviewsd
and revised the health and welfare criteria upon which the primary and
secondary particulste matter standa:ds are based. On July 1, 1987, (52 Fed.
Reg. 24634), EPA prowulgated changes in the perticulate standards which
include: (1) replacing TSP as the indicator for particulate matter for the
smbient standards with & new indicator thet includes only those particles with
&n asrodynamic diameter leuss than or wqusl to a nowinal 10 micrometers (PM 0);
(2) replycing the 24-hour piimary TSP standard with e 24-houc Py standard®of
130 ug/m” with no sore than One expected sxcaedance per year; P reaplacing
thea annual primary TSP atandard with a PHI standard of 5N ug/w’, axperted
a.avuel arithmetic mean; and (4) replacing tlhl_-- secondary TSP standard with
24-hour and annual PM,. standards that ars identical in al} respects to the
primary standards. Tha Department proposes to adopt these changes.

The spacific amendments to the Department's rules include the addition of
the definition of l’l‘l1 in rule 567--20.2 (455B) (1aC), the updating of the
sdoption by references gf PSD rules whick are affected by the PM, amendments,
the amendment of the Department's emergency air polilution aulgority as {t
relates to PH, . and the revision of the ambient air quality standards.

The Daplrt-m\t will conduet ___ public hearings to receivs comments on
these proposed amundaents. They will ba held at the folliowing tiwmes and
places:

Vritten comments will be received by the Department at the Dos Moines
address given atove until 10 days tollowing the date of the last hearing.

These proposed smsndments are intended ‘o implement lows Code section
A550.13)3,

The following amer-‘ments are proposad:

ITRM 1. Rule 367--20.2(455D) i ewended by including the following oew
definitions:

"Hll ' means pa-ticulate matter with an asrodynsmic diameter less than oy
equal ‘o 8 nominal 10 wmicrometers as wedsured by an EPA-approved reference
sethod.



watsr & permittes may use, what flow restrictions apply to the
various mources and whether thone flow restrictions apply currently
or In the future. (Certain consumptive uses ara granted an

sxemption to flow restrictions until January 1, 1989, under existing
rules.)

b. The talephone answering dsvice used as & means of keseping permittsss
advised of stresm flow conditions and water withdraw) restrictions
has besan purchased and is in use in tha central office.

The fleld offjces and the directors of the Environmental Protsction
Division; the Parks, Recreation and Pressrves Division; and the Fish and
Wildlife Division will be spprised of sll notifications to permittees ans
will ba given weekly updates of streasflow conditiona.

Bescauss of the current flow conditions and forecasts of a dry summer, a
device for providing recorded messages by talephone has been purchased.
The device msy have other uses in the Department when not needed for the
protected flow program. Since .ae messages will be available 24 h_urs

per day and people may call in the evenings when rates sre low, an 800
number is not needed.

Compliance actions jin response to complaints will be coordinated betwean
the central office and the fileld offices. The central office shall
contact the parmitiee about whom the complaint is received and send ths
certified letter refarenced above with a summary of the cosmplaint and
copy of the letter to the appropriate regional office. I1f violation
continues, the regional offices will be 4asked to make the fiald

investigation to verify the facts necessary to take an enforcement
actlion,

1G1/cef

cC:

Field Office
Division Administrators
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the actions EPA now does in ths grant program. This cun be arranged by
procedures to be developed with EPA concurrence. State rules need only
address the basic resquirements of loan applicants to address the
environments]l issues. Further procedures will be contained ‘n the
Operating Agresment with EPA. The snvironmental review will involve
stdte prepared assesssents, %&ilings end & notice period befors taciiity
plans can be spproved and loans offered.

PROJECT DESIGN AND CONSTRUCTION:

10.

Value Engincering - Section 218 assures that treatment systaxs are
cost-effective and requires that projects of over $10 million include a
value enginssring review (40 CFR 35.2030¢(b)(3).

Comment: This is another ares that was standard practice in the grant
program for large projects. Value engineering is a specisl cost ssving
effort done in & specisl study. Because it spplies to projects over $10
million in cost, it {s not expscted to affect many loan projects and is
gonerally accepted by large projects as a benefizial effort occurring
during the design. It (s a city responsibility which need not delay a
project. A stutament will be adequate in state rules.

Sewer Use Ordinance/Uper Charge System - Section 204(b)(1) requires
communities to develop user charge systems and %o havs the legal,
institutional, wanageriasl, snd financisl capability to construct,
operste, and maintain the treatwent works (40 CFR 35.2208: Adoption of

Sswer Use Ordinence and User Chargs System, 35.2130: Sewsr Use
Ordinance, 35.2140: User Charge Systes, and 35.2214: Grantes
Responsibilities, 35.2122: Approval of User Charge System and proposed
Sewer Use Ordinance, 3%.2110: Access to Individual Systems, and

35.2206(s): Operation and Maintenance).



CROSS CUTTING FEDERAL LAVS AND DIRECTIVES WNICE MAY AFFECT SRF FUNDED PROJKCTS

The following is & list of other federal statutes and programs that projects
aay nesd to be aware of. Frojects must assure in their loan agresment that
they will comply with any applicable federal requirements. The department

will work with loan spplicants as best it can to identify any of these which
may impact their projects.

Theies may he other provisions of the Clean Water Act Amendment sstablishing
the SRF program that would be appropristesly addreased or refersnced by state
rule sither {ndividually or collectively. For example, efforts for wminority
business enterprise participation and gccounting requiremsncs.

ENVIRONMENTAL :
- Archeologicsl end Historic Preservection Act of 1974, PL 93-291
- GCleam Air Act, 43 U.5.C. 7506(¢c)
= Coastal Barrier Resources Act, 16 U.5.C. 3501 ot seq.
- Cosstsl Zone Mamagement Act of 1972, PL 92-583, as amended
- Endangerevd Speciss Act 16 U.S.C. 1531, ot seq.

= Executive Order 11593, Protsction and Bohsncement of the Cultural
Bavironment

- Bxzecutive Order 11988, Floodplain Mooagement

- BExecutive Order 11990, Protsction of Westlands

- Farmlaad Protection Policy Act, 7 U.$.C. 4301 st seq.

- Fish and Wildlife Caoxdiascion Ae¢t, PL §$ -624, as smended
National Histuric Pressrvation Act of 1966, PL 89-665, as amendaed
- S.l-fc Driskiag Water Act, section 1424(e), PL 92-523, as amended

- Wiid aad Scenis Rivers Act, PL 90-542, as amended



SRP BRIEFING INFORMATION 6/17/88 WCP

MIAT XS THE CPFESATING AGREEMENT?

l. An agreamant between the State and EPA.
2. Establishes basic and fixed program elemants.
3. Long term document,
4, Pramawork of procsdures.
a. Application process
b. Intended usa plan development
C. Award and paymsent procedure
d. State’'s administrative and technical procedures
to be implenented
e, EPA audit procedurs
$. Includas:
a. Memorandum of Undarstanding betweasn State agencies
b. Legislation
Cc. Commitments
d. Organization and flow charts

1. An annual plan for sach capitalization grant,
2. List of projects.
3. Long term and short term goals.
4. BRPF activities.
a. Allocation of funds
b. Policies
¢. AMdministrative costs
5. Assurances and specific proposals.
6. Mathod for distibution of funds.
a. Typs comminities
b. Source and limits of funds
c. Lllocation to projects
d. Payment schadule to the SRPF
@, SRP disbursement schedule
7. Public input,

1, Assurances and certifications.
2. Operating Agreamant.

3. Intendsd Usas Plhn.

4. Payment schedule.

5. Application forms.



“Total suspended particulate” wsans particulate satter as measured by an
KPA-approved reference method.

ITEH 2. Asend the first unsusbered paragraph of 567--22.4 (455D) to read as
follows:
367--22.4(4359) Bpacial requirements for wmajor stationary scurces located in
Srsas designated attainment or unclassified (FSD). Except as provided in
subiule 22.4(1), the tollowing faeders]l regulations pertaining to the
Prevention of significant deterioration are edopted by reference, 40 C.F.R.
subsection 52.21 as amendsd through Auguss-7;-3980 . 1307.

ITEN 3. Amend rule 567--22.4(4558) by adding the following new subrule:

22.4(¢) Except as explained below, & permit may not be issued to any new
sajor stastionsry source or major modification as defined in 367--22.5(4558)
and 22.5(1)"a" and "b" if the source or vodificetion would locate in any area
designated attainment or unclassifiable for any national asbilent air quality
standerd pursuant to Bection 107 of the Act, when the source or modification
would cause or contribute to s viclation of any national asbient air quality
standard. A wmajor source or major modification will be considersd X0 cause or
contributs to a violation of a national smbient air ;uality standard when the
air quality impact of the source or modification ¢ any locality that does not
or would not meet the spplicable nationel stsndard would exceed the following
significance levels:

{ Avoraging Time
i __Anpes) i BSWep. § 9 Ngs, i3 Wre. i LN
: ! ! ! !
Pellutent H s H 3 ! H 3 '
so, — :l.lqn'___:lqh,‘__=..___......=uqh__=
m — :Loqa.__:-qn B ! !
) —_— e wm ! ! !
e’ ' : ! 0.5 g/’ _ ! 2 agm’®
H ! ! ! !

A permit may be granted to & major source or msjor wodification as
identified above if it reduces the iwpact of its emissions upon air quality by
obtaining sufficient erissions reductions to compensate for its adverse
asbient impact where the ssjor source or sajor modification would otherwise
causs or contribute to a viclation of oty national uambient air quslity
standard. This section shsll not 4pFiy to a wmajor source or major
modification with respesct to a particular pollutant i{f the owner or opsrator
dsmonstretes that the source is located in an ares designated wunder
Section 107 of the Act aw nonattainment for that pollutant.

ITEM 4. Awond paragraph $67--22.5(1)"%" by adding “PHm: 15 typ" to the
list of poliutants.

ITEM 5. Delete subrule 567--22.5(¢),

ITEM 6. Amend rule 567--26.2(4558) by deleting all of subparagraphs
567--26.2(2)"e"(3), 26.2(2)"b"(3) and 26.2(2)"c"(3) and by renumbering the
rule sccordingly.

ITEM 7. Amend subparagraph 567--26.2(2)"8"(2) to read as follows:

(2) Fipe particulate matter IPH-10) 3:0-804-0x-375 330 micrograss per cubic
®eter, 24-hour average.

ITEM 8. Amend subparagreph 567--26.2(2)"b"(2) to read as follows:

(2) Fipe particulate matter (PN=-10) 5r0-860-0r-625 420 wicrograms per cubie
meter, 24-hour average.
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TERRY £ BRANSTAD. Guvewnon DEPARTMENT OF NATURAL RESOURCES
LARKHY ) Wil S8OMH LW 10
DATE: June 16, 1988
//
TO: Larry J. Wilscn, Allan Stokes, Darrell McAllister, Dennis Alt,

Allen Farris, All Field Office Administrators, and
Jorry Ostandorf (Office of Disaster Services)

FROM: Victor 1. Okarske sz"/

BUBJECT: Current Stream Flow Conditions

Attached to this report are tabular and graphical dats showing the stream flow
conditions for the week of June 13, 198%, at index gaging stations around the
state. The tables indicate which streams and stream reaches are below the
protected flow levels, stresms that are nearing the protescted flows and
streams and striam resches that are flowing st rates that are substantjally
above the protected flow levels. Protected flows are wendated by law and are
stresm flow levels et which all consumptive withdrawsle in excess of 25,000
gallons per day sre prohibited. However, when & stream reach is at or below
the protected flow, individual consumptive withdrewal of up to 25,000 gallons
per dey from the source in question is still allowed.

At this time, four lows stresms, are flowing balow their protected flows.
Howsver, several other streams are very close to their respective protected
flows. Consumptive users on the affectud stresms have been informed of this
fact to help them prepare for s possible cessation of water withdrawals from

the sffected sources. A visual {llustration of the situation is provided on
the map attached to this report.
1. sams rrently Pelow The Protected Flow: The following streams sre
currently flowing below the protected flows.
Stream e cat
English River Kalona
Little Cedar River lonia
Winnebago River Mason City
Cedar Kiver Waterloo

Last week, only one lows stream, the English River, was at or below the
protected flow,

2. Etreems Neeorjiex The Protected Flow: The flow of the following 13 streams
or stream resches ars betwesn the protected flows and 200 percent of the
protected flows.

Streem Gage Locetion
Maquoketa River Maquoketa
Cedar River ' Cedar Rapids

WALLACE STATE OFFICE BUILDING / DES MOINES, IOWA 30318/ 515.281.5145
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ENVIRONMENTAL PROTECTION COMMIBSION

Item _ZE informational

STATE REVOLVING FUND

A report will be presentsd on the status of the devclopment of state rules for
implementing the revolving fund to utilize federal gran: funds anticipated to
be available in fiscal 1989. A schedule showing projected activities
necessary to implesent the progrez will be included. A report by &
representative of the Iowa Finance Authority is also expected.

Wayns Farrand !
6-3-88

(104 .MIN/sc)

s e .n.;._‘ssa@m&.amumsuéﬂ



Commpent: The sewer use and user charge ordinance raquirements are s
standard and accepted practice in tha construction grant program. A
considerable effort 1s normally put into projects by cities and
department staff in seeing that local ordinences conform to EPA
standards. The above statement from EPA's B8RF guidelines references both
ordinances and many citations to the grant regulstions. Elsewhere, the
guidance indicates that only the statutory requirements must be met. The
statutory requirement at 204(b)(1) only deals with ussr charges that sust
be proportionste snd the city's cepability to manage construction and
operation of the prolect. It is expected that the grant requirsmsnts can
be stresmlined for loan projects. One main concearn of losn projects will
be financisl capability to repay the loan and this will get & good dsal

of attention (n the loan agreement pProcass. 204(b) wuser charge
requirements deal m¢ 1y with opsration and saintensnce costs. Specific
requirements should ' worded into lowa rules simplifying as such as

posaible requirements hat will apply to projects.

Ravis - Beson Act - Section 513 sppliss Davis-Bacon lsbor wage provisions

to treatmant works construction (ass 29 CFR Part §). Wages paid for the
construction of trestment works sust confora to the prevaeiling wage rates
established for the locality by the U.S. Departmant of Labor under the
Davis-Bacon Act (Bection 313, applies 40 U.8.C. 276 at. 8eq.).

Compent: This .en sometimes be & controversisl or problematic area. [t
is a standard grant project requirement that the department is familiar
with and s procedures to accommodate. Direct state contact with the
Department of Labor (DOL) 1w Recassary to ses that specificetions contain
proper wage ratea prior to bid advertising. DOL {nefficiencies and
orrots have caused soms complexities in grant funded projects. In any

event, the ahove wording is adequate to eaplain the requirement in state
rulen,

L I T o TURUE T TP U S B T T T S S O S P 0y



Demonstration Cities and Motropolitan Dasvelopmeat Act of 1966,
PL 89-754, as amsnded

Section )06 of the Clean Alr Act and Section 508 of the Clean Water
Ast, imsludiag Exeentive Order 11738, Administration of the Clearz

Alr Act and the Peders]l Water Pollution Comtrol Act with Respect to
Federal Coatracts, Grants, or Loans

SOCIAL _LEGISLATION:
Age Discrimination Acc, PL 94-1358
Civil Rights Act of 1964, PL $8-353

Section 13 of PL 91-500; Prohibition sgaiast sex discriminstion
usder the Federal Water Pollution Comtrol Act

Bzacutive Order 11246, Bqual Buployment Opportuaity

Ezecutive Ordoers 116325 and 13138, Women’s snd Minority Businssse
BEatarpiine

Rehabilitation Act of 1973, PL 93-112 (including Executive Orders
11914 and 11350)

MLSCELLANEOUS AUTHORITY :

Uniform Reloocstion sad Real Property Acquisiction Policies Aet of
1970, PL 91-44¢

Bzecsutive Order 12549 - Debarment sad Suspension



SRP BRIRFING INPORMATION e/17/r8

: PROJBCTED DEVELOPMENT SCHEDULE FLOW CHART

6/2)1 EPC BRIEPING

i

7/19 RULEE INTRO TO EPT

! 4

7/30 MEMO W/IPA_J—7/30 DRAPT OA 10 EPA 7/30 RULES DRAFTED
| |2/16 _DRAPT RULES TO EPC

:

| le/19_RuULES PILED

a
8/30 OA SIGNED W/EPA l
19/7 WOTICE OF I/A OM RULES

*

9/27 HEARING ON RULBS

* .

ho/12 HEARING SUMMARY

-

IIQZLB DR 4 ! 10/18 8PC APPROVAL OF RU

11/1 HEARING WOTICE FOR_IUP

11/2 RULRS PUBLISHED

‘
_1 1 mmI = — /7 muinnmrvl
| luao_maimmﬂ
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ITM 9. Ancad suhpacagraph 367--28.2(2 “e"(2) ¢ ad s Zoll
(2) partionlats setter (Mi-10) hz-ﬂ!-zl-:':. 300 .hng::: per cuble

setar - .
TTRN 10. Awond rute 367--28.1(4358) &8 follows:

367--28.1(A%58) Statewide standards. The stats of Iowa smbient eir quality

standards shall be ¢t Mational Primsry snd Secondary Ambient Ailr Quality

Standards as publiohec in 40 Code of Yederal Regulations Part 50 (1972) and as

anuhded st 38 Federal Register 22384 (Bsptember 14, 1973), 43 Federsl Register

::;!I (October S, 1978), and &4 Foderal Register 8202, 8220 (February 9,
t 21 -

Date

larry J. Wilson, Director

(EPF20.MIN/sc)




Tows River

Cedar River
Cedar Rivaer
Beaver Creesk
Bhell Rock River
Chariton River
Bkunk River
Midd)le River
Iows River

Bouth Ri .x
Bouth Skunk River

Marshalltown
Charles City
Conesville
New Hartford
Bhell Rock
Mcoulton
Augustas
Indiancla
Wapello
Ackwvorth
Onkaloosa

Last wesk ten Jows stresms or stresm rsaches fell into this category as

comparsd to 13 this week.

Thres of the atresm reaches listed in this

category last week (Little Cedar at lonis, Winnebago at Msson, and Cedar

River at Waterlos) fell below

their protected flow levels during the

week. Two othes streams {Upper lowa, and the Thompson River) gained
sufficient flows to the sxtent that they had to be removed from ths

“eritical flow" list.

3. Stresms Thet

rotected Flow In The Next Two To Three Weeks:

The following 15 straams are flewing at between 200 percent and 300

percant of the protected flows:

Stresm

Upper Towa River
Jows River

WF Cedar River
Vhite Breast Crask
North Bkunk River
Nodsway River
Wapsipinicon

lowa River

Iows River

lowa River

WF Cedar River

Das MWoines River
Poone River

Deas Moines River
North Raccoon River

Sage Location

Dorchaster
Marengo
Finchford
Dallas
Sigournay
Clarinds
DeWite
Msrengo
Jowa City
Lana True
Finchford
Fort Dodge
Welwter City
Btratford
Jaffaraon

Last week, 21 stresms or stresm teaches were in the sbove category. This
week, 15 streams or ntream resches fell into this cleswificetion.

Oversll, the stream flow situstion s worse than it was last wask. Availsble
dats indicates stesdy or falling stress flews at most of the index statious.
It could have been worse though. Without the rain that vell en certain parte

of the states last week,

the otream flows conditions would have been

cons idorably werse then they sre at ihis tine.

(01488-09. /aut)
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FEDERAL EREQUIREMUNTS AFFICTING PROJECTS
RECEIVING LOANS FRON THE SRF

The Clean Water Act Amendmants identity requirements for projects funded with
SRF funds (at least to the extent of the faderal capitalization grant to the
state). Sixteen specific statutory references are cited which perallel the
traditional construction grant requirements. There are also additional

federal lsws and directives that broadly spply to SRF funded projects. These
are listed later.

An overview of the statutory requirsments is presented here. The stats may
use procsdures and regulstions for grant funded projects or develop its own.
These requirsments should be tdentified in the stated SRF rules for clarity.
Each ststutcry requirement is accompanied by citations to grant regulations
used to ilmplemant it in the grant program. Grant regulations have a high
degres of femfliarity, however, & state may be able to astrasmline soma
procedures to wore appropriately address finapcing by losns ard still mest the
ststutory requirements. A staff comment alsc accompenies each requirement
listed. The raquirements are listed below by project stage. Meny of the

requirements apply to feacility planning as has been raquired under the grantae
Programs.

PROJBCT PLAMNING:

1. Rast Presiicedle Meate Tseatment Techaology - Swction 20i(k). requires
thet projects apply best practi-sile weste trestment technology (ses 40
CFR 33 .2003(h)(7): Dafinftion of FPWTT, 40 CFR 33 2070(b)(7): Faciiitiaa
Pleamning) .

CORBRRt: ™is is Just & wel) underatood reference te the cost effective
tochnology of commen prectice te provide remmired trestment. It s
enpostod this cen best be wot by » refarence In the stats sule te the
foderal reguistion. Thia requirewent cacrios no significent lesua.

N I e -
e e . o . L o -



11.

Exeinct Parformamce - Bection 204(d)(2) requires that one year after the
date of construction the owner/operstor of the traatment works mswst
cortify that the facility wmests design specificetions end effluent

limjtetions included in its permit ({40 CFR 35.2218(c), (d) and (e)(2):
Projeact Parformancs).

Commant: This requirement has kept the department finsncially involved
in grent projects long past completion of construction. Grant program
procedures are in place, however, can possibly be simplified for loan
projects. Basic concerns ere defining when projects go into operation
and the consequences of a non-aftirmetive certification. State rules
should clearly siste how loan recipients are affected by the requirement.

GENERAL QUALIFICATION REQUIREMENTS:

The following are basic qualifying factors rather than spacific project
requirements.

13,

Bilsibly Coteseries of Newd - Bectien 201(&)(1) limits awasfetance to
projects for secondary trestment, advancaed traatmant, or any
coat-sffectiva alternative, new interceptors and sppurtenances, and
infiltration - {nflow correction. This 8sction retains the Governor's
discrationary set-asids by which a Btate cen use up to 20 percent of its
slloteent for othar projects within the definition of trestment works in
Section 212(2), and for cartaim nonpoint sourne control and ground water
proteci ion purposas, as defined in Jection 319 of the Act and subssguent
Ageoncy regulations (40 CPR 3% 200%(b)(2)(4l-dv): State PrioriLy System
ad Project Priority List).

Compsht: This merely tdentiffes the cotagories of projects sligible for
loans oo the sams as ihoss eiigidble tor greats, with the sddition of
sonpoiat and jrewnd watar prejadt potential, ones the neede of the other

e e, gdud
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3 I SRP RULRS
| GEMERAL OUTLINE 6/17/88 wuCP

X. Authority
IZ. Dafinitions
A. Act
8. Authority (IFA)
C. Commisaion
D. Dapartmant
B. Bligible recipient
P. Bguivalency
G. Phund
K. Market interest rate
I. Project
III. Gensral Policy
A. Type of assistance/loans
B. AMministrxation
C. Decisions
D. First Usa
B. MNinimum/Maxisum loans
F. Rligible projects/phased projects
G. Ineligible coasts
H. Btate capitalisation grant
I. Intended Use Plan = Public participation
J. Loan commi'.ments
K. Loan adjustmsnts
L., General loan tarms - interest methodology
IV. Appliontion Procedure
A. Forma
.n Tm
V. Priogrity List
A. IMejecta conaidered
B. Bmforosabla requiraments
C., Priority ranking system - rafarence to grant rules
D, OGespsral schedule
2. Inteonded Uge Plgn - project list

1. Wllingness
3. Raasdiness
3. Financiai capability review
4, Contingancy list
Vi. Appliontion and project initiation
A. Peeapplication conference
B, Raview criteria/loan commitment
C. Appliontion denial

E
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SRF MRIEFING INFORMATION 6/17/88 wWCP
PROTJECTED DEVELOPMENT SCHEDULE

E 6/21/68 EFC Briefing
F~ 7/19/88 Rules introduced to EPC
‘- 7/30/88 Rules drafted

Msworandum of Understanding with IFa

Draft Operating Agresment to EPA

* 8/1%/86 Draft rules to EPC "‘é‘mggy MM
8/19/88 Rules filed
8/30/88 Operating Agreement signed by EPA
9/7/68 Notice of Intended Action on tui.n
9/27/88 Public hearing on rules
10/12/68 Hearing sammery completed
10/18/08 BPC approval of rules

# lﬁ‘l Prpposed Intended Use Plan to EPC
m ,/’/“8 Intended Use Plan notice of public hearing
11/2/88 Qulilhd
J.MO /'/ lb Nearingy on Intemded Use Plan
lm /‘/4/38' Intended Use Plan heering suRmary completed
M ﬂ/‘?/ [ 1 4 Grant Application submitted to EFA

25 -"/’/98 Grant agreement
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DATE: June 9, 1988

T0: Allan '{ulu. Allen Fercis, Derre]l McAllister, and Field Office
AMainistrators

FRON : Dennis Alt

RE: lsplementation of the protected streamflov restrictions under the

Water Perwmit Programs.

Laxsl Authority. Iowa Code Section 455B.267(1) states:

“The director of the commission may {ssue @ peruit for beneficial use of
water in 8 wetercourse if the established avarage minisum water flow is
proserved.

The phrane "protected flow” is used in place of the term “establishes average
minimum vater flow" to provide a phrase that is more mesningful to the public.

Rules 367--352.3 through 567--52,4(2), JAC explein that consusptive uses of
water directly from streams and from slluvial equifers, if the withdrawal
point is located within 1/8 wmile of a stresm, must cease when tha strassflow
is less than the protected flows 1inted in 8367--52.8. Consumptive uses of
water from alluvial squifers, if the withdrewal point is more than 1/8 mile
but less than 1/4 mile from a stresm sust cesss whean the streamflow is leas
than the seven-day, one-fn-ten year low flow (7Q10). "Consusptiva use" {s
dafined in rule 567--50.2 as "sny use of water, except for a msuncipal use or
sunicipal-type uss, which involvas substantisl evaporstion, transpirstion of
iscorporation of water {n s product or removal of water from 8 watercourse
without prompt return thereto. Consumptive uses include, but are not limited
to, frrigation, evaporstive cooling, and flooding of wildlife areas by
withdraweles ox diversions from watsrcourses." Note that as s wmatter of
policy, public water supplies ere sxcluded frow protected flow restrictions
whethear or not their use is in reslity nonconsumptive.

. There are czurrently 330 water uses permits that have permit
conditions allowing consvaptive uses of water frum stresms and from alluvial
aquifers within 1/8 wila of streams only when the streas's flow is wore than
the "protected flow" 1isted in rule 32.8(3). An additional 34 permits sllow
consumpt ive uses frow slluvis) aquifers at points grsater than 1/8 mile but

less than 1/4 wmile from stresms only when the stream's flow is greater than
the 7Q10.

Currant Copditiams. AT the present time straams in seversl areas of the state
are at or naarierg 2001 of thetir protected flows. The weathsr forecssts for
the summer are for drisr tham »ormal conditions so {t is likely thet we will
be enforciag praping restrictions this yesr.

W;ﬂq. Implementation of protected flow restrictions will ba handled
the osntzal office. lupleseantation uonstiets of twe cowpoments!

1.  wotifying permittress that stream segments are below protected flews and
penping sest ssase and
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